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In Bamberg v. Stein, decided last month, 
Van Hogsen, J. of the New York Court of 
Common Pleas, sitting in General Term, held 
that a composition in bankruptcy, under the 
act of June 22, 1874, operates as a satisfaction 
of debts fraudulently contracted. The Special 
Term ruled to the contrary, on the ground that 
sec. 5117 of the United States Revised Statutes 
declares tiiat ‘‘ no debt created by fraud shall 
be discharged by proceedings in bankruptcy.”’ 
As to this, the court of review said: ‘‘A com- 
position was not one of the proceedings in 
bankruptcy referred to in that section, for the 
law providing for composition was not enacted 
until 1874, and section 5117 was passed in 
1873. The learned justice, at Special Term, 
said that the laws were in pari materia, and 
that therefore section 5117 must be held to 
apply to and qualify the act of 1874. In that 
he was inerror. The act of 1874 is entitled 
‘An act to amend and supplement’ the Bank- 
ruptey Act of 1874. We refer to the title of 
the act of 1874 merely for the purpose of giv- 
ing point to the observation that the composi- 
tion proceeding is a method supplementary to 
that originally provided for the release of a 
bankrupt from his debts. A composition isan 
entirely different thing from a discharge. It 
is a new way of freeing the bankrupt. The 
differences between discharge and composition 
have been repeatedly pointed out. Lowell, 
J., in ex parte Morris, 12 N. B. R., 170, says 
that a creditor might vote on a composition 
though he bought his claim with intend to pre- 
vent the adoption of a pending resolution for 
a composition. In ordinary proceedings in 
bankruptcy he could not even prove his claim 
unless he should swear that he had not bought 
it with a view of influencing the proceedings. 
And in re Haskell, 11 N. B. R. 164, the same 
learned judge said that a debtor might com- 
pound with his creditor, though he could not 
obtain his discharge, because he had given 
preference after becoming insolvent.’’ See 
also Wells v. Lamprey, 16 N. B. R. 205; 5 
Cent. L. J. 259; re Schaffer, 17 N. B. R. 116. 


Vol.7 —No. 1. 








If, in-the transfer of negotiable paper, an 
indorsement is omitted through accident, mis- 
take or fraud, a good title will pass in equity 
by mere delivery. This is held in Hughes v. 
Nelson, 1 N. J. L. J. 175, a case in the New 
Jersey Court of Chancery, and decided last 
month. At law itis clear a written endorse- 
ment is absolutely indispensible to the transfer 
of title to negotiable paper, but a much more 
liberal rule prevails in equity. In equity a 
chose in action, even when it consists of a 
bond and mortgage, may be assigned by mere 
delivery and without any writing whatever. 
Galway v. Fullerton, 2 C. E. Green, 394, 2 
Story’s Eq. Juris., § 1047; and negotiable 
paper transferred in the same mode will, in 
equity, confer upon the transferee all the rights 
which at law he would acquire by a written 
endorsement. Judge Story says that if, by mis- 
take, accident or fraud, a note has been 
omitted to be endorsed upon a transfer, 
when it was intended it should be, the party 
may be compelled Ly a court of equity to 
make the endorsement. Story’s Promissory 
Notes, §120; 1 Story’s Eq. Juris., § 99; and in 
Chitty on Bills, 203, it is said that it, has been 
adjudged that if a trader delivered a bill for 
a valuable consideration to another previously 
to an act of bankruptcy, and forgot to endorse 
it, he might endorse it after his bankruptcy. 
Smith v. Pickering, Peake’s Cases, 50; Anon. 
1 Camp. 492; Rolleston v. Herbert, 3 Dun. 
411; and if he and his assignees refused, they 
might be compelled to do so by bill in equity. 
Ex parte Greening, 13 Ves. 206; ex parte 
Mowbray, 1 Jac. and Walk. 428; ex parte 
Rhodes, 3 Mont. and Ayt. 217; Watkins v. 
Maule, 2 Jac. and Walk. 243. In the case 
last cited, the note had been made by the 
drawer for the accommodatlon of the payee 
who negotiated it, but omitted to endorse it. 
The Master of the Rolls, in speaking to the 
point under discussion, said: ‘‘ When a note 
is handed over for a valuable consideration, 
the endorsement is mere form; the transfer 
for consideration 1s the substance; it creates 
an equitable right and entitles the party to call 
for the form. The other party is bound to do 
that formal act in order to substantiate the 
right of the party to whom he has transferred 
it.’’ 


—— 


In Croft v. Pilgrim, recently decided by the 
Appellate Court of Illinois, the plaintiff owned 
land in Bureau County, and defendant had 
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erected a dam on his own land in Stark Coun- 
ty, which overflowed the land of plaintiff. He 
sued for damages before a justice of the 
peace in Stark County, who dismissed the suit 
for want of jurisdiction. On appeal this rul- 
ing was reversed, the court hoiding that where 
one performs an act in-one county which dam- 
ages lands in another the plaintiff may sue in 
either county. The reports, it appears, con- 
tain but few cases upon this point, though 
writers on law concur in the rule as followed 
in this case. 1 Chitty’s Pl. 269; 3 Black, 294; 
4 Com. Dig. 167, 250, 251; Gould’s Pl. 108; 
Angell on Watercourses, § 420. This doctrine 
originated in Bulwer’s case, 7 Coke, 63, al- 
although reference is there made to the ruling 
in the year books in the Abbot of Stratford’s 
case, where a similar question arose. The 
principle, however, in the former case is stated 
in broad and general terms, that ‘‘in all cases 
where the action is founded upon two things 
done in several counties, and both are material 
or traversable, and the one without the other 
doth not maintain the action, then the plaintiff 
may choose to bring his action in which of the 
counties he will.’”’ This view of the law was 
sanctioned in Mayor of London v. Cole, 7 
Term. R, 583, where Lawrence, J., says that 
‘*the rule in Bulwer’s case gives a decisive 
answer to the application ; it shows that, where 
several material facts arise in different coun- 
ties, the plaintiff may bring his action in 
either.’’ In Oliphant v. Smith, 3 Penn. 180, 
it is said ‘‘ that every action founded upon a 
local cause shall be brought in the county 
where the cause of action arises. The only 
exception to this rule is the erection of a nui- 
sance in one county to the injury of lands in 
another. There the action may be brought in 
either,’’ and reference is made to Bac. Ab., 
56, 57, and 58; Com. Dig. 250, 251. So in 
Barden v. Crocker, 10 Pick. 383, the rule in 
Bulwer’s case is endorsed in the following 
emphatic language by the court: ‘‘ The plain- 
tiff may unquestionably maintain his action in 
either county—in Bristol, where the obstruc- 
tion was raised, as well as in Plymouth, where 
the injury was sustained. The law to be col- 
lected from the Bulwer case is decisive upon 
this peint. When one matter in one county is 
depending upon the matter in another county, 
the plaintiff may choose in which county he 
shall bring his action.’’ See also Mersey & 
Irwell Nav. Co. v. Douglas, 2 East. 502; 








Thompson v. Crocker, 9 Pick. 59; Warren v. 
Webb, 1 Taunt. 379 ; contra,Worster v. Winni- 
piseogee Lake Co., 25 N. H. 525, 





The question, What is a *‘ usual covenant’’ 
in a lease, came before the English High Court 
of Justice lately in the case of Hampshire v. 
Wickens, 38 L. T. Rep. (N. 8S.) 408. The 
defendant had entered into an agreement to 
take a lease for a dwelling-house, to contain 
‘*all usual covenants and provisos.’’ The 
lease tendered to the defendant contained a 
covenant that the lessee would not,without the 
lessor’s consent, ‘‘ assign, underlet or part 
with the premises; but such consent not to 
be withheld to a respectable and responsible 
tenant.’’ The court held that a covenant not to 
assign was not a ‘‘usual’’ covenant. JessEeL, M. 
R., said: ‘*This was decided by Lord Thurlow 
in-Henderson v. Hay, 3 Bro. C. C. 632 ; by Lord 
Eldon in Church v. Brown, 15 Ves. 258, and 
more recently by the Court of Appeal in Hodg- 
kinson v. Crowe, L. R., 10 Ch. 622, 33 L. T. 
Rep. (N. S.) 388, and by Bacon, V. C., in 
the same case, L. R., 19 Eq. 593, 33 L. T. 
Rep. (N. S.) 122, so that it can not now be 
fairly disputed. It is true that a contrary de- 
cision of Romilly was cited—Haines v. Bur- 
nett, —but that case appears to me to be 
opposed both to principle and authority, and 
it must now be treated as distinctly overruled 
by Hodgkinson v. Crowe. In Haines v. Bur- 
nett, Lord Romilly, without any special pro- 
vision having been made in the contract to 
that effect, held that a covenant should be in- 
serted making the lease determinable on the 
bankruptcy of the lessee or on his making any 
arrangement for the benefit of his creditors. 
That was, in fact, nothing less than a variation 
of the contract. I can not see any reason for 
holding such a covenant to be usual, and it is 
rather difficult, in looking at the case, to 
understand how it was decided. Lord Romilly 
seems to have thought that, in considering 
general covenants and all such other covenants 
as are usually inserted in leases of property of 
a similar description, some regard might be 
had to the peculiar nature and tenure of the 
property; but I can not find any evidence on 
that point mentioned in that report, and it 
would seem that the judge, from his view of 
the nature of the property, inserted the clause. 
But when we look at the reasoning of Bacon, 
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V. C., in Hodgkinson v. Crowe, I think it is 
conclusive against any judge being allowed 
to say from his own view that such a 
covenant ought to be introduced.’”” In 
Church v. Brown, Lord Eldon, citing 
from Davidson’s Precedents, says: ‘‘ The re- 
sult of the authorities appears to be, that in a 
case where the agreement is silent as to the 
particular covenants to be inserted in the lease, 
and provides merely for the lease containing 
* usual covenants,’ or, which is the same thing, 
is an open agreement without any reference to 
the covenants, and there are no special circum- 
stances justifying the introduction of other 
covenants, the following are the only ones 
which either party can insist upon, namely, 
covenants by the lessee: 1, to pay rent; 2, to 
pay taxes, except such as are expressly paya- 
ble by the landlord; 3, to keep and deliver up 
the premises in repair; and, 4, to allow the 
lessor to re-enter and view the state of repair, 
and the usual qualified covenant by the lessor 
for quiet enjoyment by the lessee.’’ 








JUDGMENTS OF SISTER STATES. 


There are probably few, if any, Federal 
statutes on the proper interpretation of which 
there are more, and more conflicting, decisions 
than on that of the act of May 26, 1790, de- 
claring that the records and judicial proceed- 
ings of any state, authenticated as required 
by said act, ‘‘ shall have such faith and credit 
given to them in every court within the United 
States as they have, by law or usage, in the 
courts of the state from whence the said 
records are or shall be taken;’’ and it will 
probably require several further decisions by 
the Supreme Court of the United States for 
the final settlement of all the perplexing 
questions to which it is likely to give rise. 
'. At the time of its enactment, and for some 
time after, the weight of authority in England 
in regard to the force and effect of foreign 
judgments was, that such judgments were 
prima facie good when sued on as causes of 
action, though examinable on their merits. 
The House of Lords, in pronouncing the 
special order of reversal in the case of Sin- 
clair v. Frazer, March 4, 1771 (cited in the 
Duchess of Kingston’s case, 11 Hargr. St. 
Tr. 122), say: ‘‘It is declared that the judg- 
ment of the Supreme Court of Jamaica ought 
to be received as evidence prima facie of the 





debt, and that it lies upon the defendant to 
impeach the justice thereof, or to show the 
same to have been irregularly or unduly ob- 
tained ; it is therefore ordered and adjudged 
that the said several interlocutors complained 
of be, and the same are hereby reversed ;’’ 
and though there are a few leaning towards 
the conclusiveness of foreign judgments 
(Burroughs v. Jamineau, Mosely, 1; Boucher 
v. Lawson, Cas. Temp., Harkwicke, 85, 89; 
Gold v. Canham, rep. in note to Kennedy v. 
Cassilis, 2 Swanst. 313, 325), the large major- 
ity of the cases decided late in the eighteenth, 
and early in the nineteenth century hold the 
same view as that expressed in the order of 
reversal quoted. Walker v. Witter, 1 Doug. 
1; Hunter v. Potts, 4 Term R. 182; Hall v. 
Odber, 11 East, 118; Herbert v. Cook, Willes, 
86 n; Bayley v. Edwards, 3 Swanst. 703; 
Dupleix v. De Rover, 2 Vern. 540. In the case 
of Isquierdo v. Forbes, 1 Eq. Ca., Abr. 83, pl. 
3, Ld.Ch. Hardwicke went so far as to hold him- 
self entitled to examine into the justice of a de- 
cision of the House of Lords, because it was an 
affirmance of a decree on the chancery side of 
the Court of Great Sessions in Wales, whose 
judgments he considered clearly liable to re- 
examination as to the merits. In the case of 
Phillips v. Hunter, 2 H. Bl. 402, Ld. Ch. J. 
Eyre evolved a most surprising and illogical 
distinction, which was afterwards widely recog- 
nized in this country, and perhaps would still 
be in some courts, altheugh now totally aban- 
doned in England, holding that a foreign 
judgment was examinable on its merits when 
it was sued upon as a cause of action, but 
saying, ‘‘in all other cases we give entire 
faith and credit to the sentences of foreign 
courts, and consider them as conclusive upon 
us.’ In view of the extent to which this dis- 
tinction was for a time followed (see cases 
cited in Freeman on Judgments, 592), it is 
curious to remark that it was merely the dic- 
tum of Ld. Ch. J. Eyre in that case, unsup- 
ported by the citation of any authority, and 
that he dissented from the opinions of the 
other six judges who took part in the decision 
of the case. 

The early American decisions construe the 
act of 1790 as merely regulating the manner 
of proving the judgments of sister states, 
and declare them to be foreign judgments, 
and, therefore, following the English authori- 
ties, examinable on their merits. Thus in 
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Taylor v. Bryden, 8 Johns. 173, which was an 
action on a judgment obtained in Maryland, 
Kent, J., says: ‘‘The question, then, is how 
far and to what extent do the English courts 
permit foreign judgments to be opened to let 
in a re-examination of the merits ;’’ which, he 
says, is answered by the opinion of the House 
of Lords, in Sinclair v. Frazer, that such a 
judgment is prima facie good, but the justice 
of it may be impeached. In Bartlett v. 
Knight, 1 Mass. 401, Sewell, J., says: ‘‘ My 
opinion is that the effect of a judgment—that 
is, the right of the party claiming under it, 
and the right of the party charged by it—are 
not enlarged or affected by the constitution or 
laws of the United States. The article cited 
from the constitution of the United States, 
and the act of Congress pursuant to it, appear 
to me to be confined to the sole purpose of 
directing the modes of proof, and the effect 
thereof, to be employed in authenticating 
records, when certified from one state to 
another within the United States. * * * 
I conclude, therefore, that a judgment certi- 
fied from a court of record in any other state, 
when demanded as a debt within this state, is 
not an incontrovertible proof of such debt, 
and that the grounds of such judgment, when 
impeached by the defendant, may be on that 
occasion examined.’’ The early cases are 
collected in the notes to Bartlett v. Knight 
and Andrews v. Herriott, 4 Cowen, 508. 

It will thus be seen that at the beginning of 
this century the law of England and of the 
United States, as to the validity of foreign 
judgments—among which, notwithstanding 
the act of 1790, were included the judgments 
of sister states. in this country—was to the 
same effect, namely, that they were prima 
facie good, but impeachable; in other words, 
the law, as to the effect to be given to a judg- 
ment of a sister state, was just what it would 
have been if the act of 1790 had never been 
passed. 

Until the decision of Mills v. Duryee, 7 
Cranch, 481, this continued to be, though with 
considerable conflict of opinion, the prevailing 
rule; but that case, while it was contrary to 
the prevailing opinion, being a construction 
of a federal statute by the highest federal 
court, changed the whole current of decision. 
The language of the court in that case was so 
broad as almost to negative the possibility of 
any defence to an action founded on the judg- 





ment of a court of a sister state, if the plain- 
tiff produced a record properly authenticated, 
and that at least one of the court understood it 
to go to such length, is evident from the terms 
of the dissenting opinion of Johnson, J. The 
point actually decided was, only, that nil debet 
was not a good plea to such an action, but the 
effect of the whole opinion was so variously in- 
terpreted in different states, some holding 
that the act of 1790 must be construed so as to 
give judgments of sister states the full effect 
of domestic judgments, some admitting the 
right to inquire into the jurisdiction of the 
court which rendered the judgment, some de- 
nying that right, and others again making that 
right to depend on the averments of the re- 
cord, some admitting the plea of fraud in ob- 
taining the judgment, others excluding it, and 
altogether making all sorts of possible and 
impossible distinctions, that an attempt to re- 
concile the innumerable conflicting decisions 
on this question would be simply hopeless. 
In Christmas v. Russell, 5 Wall. 290, the su- 
preme court decided that fraud gould not] be 
pleaded as a defence to an action at law, on a 
judgment of a sister state, and in Maxwell v. 
Stewart, 22 Wall. 77, reaffirmed the rule. In 
Thompson v. Whitman, 18 Wall. 457, and in 
Gaslight and Coke Co. v. Knowles, 19 Wall. 
58, the right to attack, by plea, the jurisdic- 
tion of the court which rendered the judgment, 
whether in rem orin personam, and for this 
purpose to contradict any averment of the re- 
cord, was definitely established by the same 
court. The matter is thus summed up by 
the court in the former case: ‘* On the 
whole we think it clear that the jurisdiction of 
the court, by which a judgment is rendered in 
any state, may be questioned in a collateral 
proceeding in another state, notwithstanding 
the provisions of the fourth article of the Con- 
stitution and the law of 1790, and notwith- 
standing the averments contained in the re- 
cord of the judgment itself.’’ As a general 
proposition, therefore, it would be correct to 
say that fraud is not a defence to an action 
on a judgment of a sister state, and that ex- 
cept pleas of avoidance and satisfaction, such 
as payment, statute of limitations, etc., the 
only defence that can be made is to show that 
the judgment is void for want of jurisdiction 
in the court which pronounced it. But as far 
as the defence of fraud is concerned, there 
would seem to be at least one, and possibly 








a a ee 


=-Toeorrvvy 





THE CENTRAL LAW JOURNAL. 5 








two exceptions to the rule. It was decided 
in Hampton v. McConnell, 3 Wheaton, 234, 
and the ruling has been since often quoted 
with approval by the same court, that full 
faith and credit are given to the judgment of 
a state court when in the courts of another 
state it receives the same faith and credit to 
which it was entitled in the state where it was 
pronounced. If, therefore, fraud in obtaining 
the judgment would be a good defence to an 
action on it in the state where it was pro- 
nounced, it must be a good defence in any 
other state also; te hold otherwise, would be 
to require not ths same, but a greater effect 
to be given by the sister tribunal, than would 
be accorded to the judgment in the state 
where it was rendered. Bigelow on Estoppel 
217, Freeman on Judgments, 576, and cases 
cited. 

Again, if it be competent for a defendant, 
against whom a juégment has been rendered 
in a sister state, to go into a court of equity 
in his own state, for the purpose of obtaining 
an injunction to restrain proceedings at law 
upon the judgment, on account of fraud in 
obtaining it, a point not passed upon, nor be- 
fore the court in Christmas v. Russell, though 
frequently decided affirmatively by other tri- 
bunals (Pearce v. Olney, 20 Conn. 544; En- 
gel v. Scheuerman. 40 Ga. 206; Dobson v. 
Pearce, 12 N. Y. 156; Rogers v. Gwin, 21 
Iowa, 58) then in those states having codes, 
which permit equitable defences to suits 
founded on legal causes of action, the fraud 
could, to prevent circuity of action, be pleaded 
directly as a defence to the action on the 
judgment; and so it was held in Rogers v. 
Gwin by Dillon, J., and in Dobson v. Pearce. 

As the jurisdiction of the court which pro- 
nounced the judgment sued upon is always 
open to inquiry, the question at once arises, 
in every case of this kind, whether the court 
did have jurisdiction. The only way of ac- 
quiring jurisdiction over a defendant at com- 
moun law, is by his voluntary appearance, or 
by service of process upon him personally ; 
but more recently, various kinds of construc- 
tive or substitutional service, prescribed by 
statute, have become common. That the 
writs of the courts, or the laws of a state have 
no extra-territorial force, and that, therefore, 
a judgment of a state court rendered against 
a@ non-resident, on a constructive service au- 
thorized by the laws of that state, or on per- 





sonal service on the defendant beyond the 
limits of that state is void for want of juris- 
diction, has been settled by a long line of de- 
cisions ofthe Supreme Court of the United 
States, of which the leading one is D’Arcy v. 
Ketchum, 11 Howard, 165, and the latest, 
Pennoyer v. Neff, 6 Cent. L. J. 252. 
But where a judgment is rendered against a 
citizen of the state where it is pronounced, in 
an action in which the court acquired juris- 
diction over him by any method prescribed 
by the law of that state, and designed 
to be a predicate for a personal judg- 
ment, and not, like attachment proceedings, 
intended to affect only the property of the 
defendant, subjected to the jurisdiction of the 
court, it would seem that such judgment is 
good and binding. If, therefore, by the law 
of any state, service of process on a defend- 
ant is good if the writ be left at his residence, 
although it never come to his knowledge; or 
if, as in New York, the coprt acquires juris- 
diction over a defendant by the unauthorized 
appearance of an attorney for him, (Denton 
v. Noyes, 6 Johns. 296; Hamilton v. Wright, 
37 N. Y. 502; Brown v. Nichols, 42 N. Y. 
26), a judgment rendered against a citizen 
of that state, by a court of that state, in an 
action wherein the court acquired jurisdiction 
in such a manner, is conclusive everywhere. 
For every state has, and by virtue of its sov- 
ereignty must have, the power to prescribe 
any method it sees fit to adopt, by which its 
own courts may obtain jurisdiction over its own 
citizens; and whenever aman takes up his 
residence in any state, he thereby makes him- 
self amenable to all the laws of that state, 
and is estopped to deny that they are binding 
on him. Thus it has been held by the Su- 
preme Court of the United States ir Lafayette 
Ins. Co. v. French, 18 How. 408, that if a 
statute of a state prescribes that service on 
the agents of foreign corporations doing busi- 
ness in the state should give the courts juris- 
diction in any action against such corporations, 
a foreign corporation doing business in such 
state must be conclusively taken to have agreed 
to be bound by such service, and a judgment 
rendered thereupon is binding everywhere. 
R. R. Co. v. Harris, 12 Wall. 81; Fonda vy. 
B. A. Assurance Co., 6 Cent. L. J. 305. As 
a corporation doing business in, so must any 
person living in any state, be conclusively 
taken to have agreed to be bound by any 
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method prescribed by law by which the courts 
shall acquire jurisdiction. ‘‘In regard to 
citizens while within the territory of their 
birth, or of their adopted allegiance, the juris- 
diction of the sovereignty over them, is com- 
plete and irresistible. It can not be con- 
trolled, and it ought to be respected every- 
where.’’ Story Confl. of Laws, § 540. To 
hold otherwise, is to say, that a foreign tri- 
bunal, and not the state itself, shall prescribe 
how its own courts shall acquire jurisdiction 
over its own citizens. Every case decided by 
the Supreme Court of the United States from 
D’Arcy v. Ketchum to Pennoyer v.:Neff, in 
which a defendant sued ona judgment ob- 
tained against him in another state, was en- 
abled to overcome the judgment by showing 
that the service was constructive. and gave 
the court no jurisdiction over him, it will be 
found, on examination, was a case where the 
defendant was a non-resident of the state in 
which the judgment was obtained. The ques- 
tion always has been, as it was put by the court 
in D’ Arcy v. Ketchum, where they say: ‘* The 
question is, if it was intended, by the act of 
1790, to declare a new rule, which would bind 
the citizens of one state to the laws of an- 
other ;’’ and this has invariably been answered 
in the negative ; and every case which asserts 
the right to deny that jurisdiction was ac- 
quired by the substitutional service, lays weight 
on the non-residence of the defendant. That 
the efficacy of the laws of any state, in giving 
its courts jurisdiction over its own citizens or 
residents by substitutional service of process, 
can not be disputed in am action on a judg- 
ment rendered in pursuance of such laws, 
though never actually decided by the Supreme 
Court of the United States, is held by many 
American authorities, and is conclusively 
established in England, where the law in re- 
gard to foreign judgments has, simply on 
principles of private international law, reached 
the same result as our law in regard to judg- 
ments of sister states under the act of 1790— 
that they are conclusive when pronounced by 
courts having jurisdiction. In Biesenthal v. 
Williams, 1 Duval, 329, a judgment had been 
obtained in Ohio against a citizen of that 
state, in an action in which the service had 
been constructive, as authorized by law. This 
judgment was sued upon in Kentucky, and 
the jurisdiction of the Ohio court was at- 
tacked. The court say: ‘‘ However null such 





a judgment, rendered on such service, against 
the citizen of another state might be, because 
the legislative enactment of Ohio could not 
operate extra-territorially, yet as to her own 
citizens the question is far different ;’’ and the 
judgment was held conclusive. 

In Gaslight and Coke Co. v. Knowles, 19 
Wall. 58, the court close their opinion as fol- 
lows: ‘‘ We do not mean to say that personal 
service is in all cases necessary to enable a 
court to acquire jurisdiction of the person. 
Where the defendant resides in the state in 
which the proceedings are had, service at his 
residence, and perhaps other modes of con- 
structive service, may be authorized by the 
laws of the state. But in the case of non-resi- 
dents, like that under consideration, personal 
service can not be dispensed with, unless the 
defendant voluntarily appears ;’’ clearly im- 
plying that if constructive service is author- 
ized by the laws of any state, it is binding on 
residents. 

In the case of Schibsby v. Westenholz, L. 
R., 6 Q. B. 155, Blackburn, J., in the course 
of one of those luminous opinions for which 
he is famous, thus sums up the law on the 
question before him, namely, on what persons 
a foreign judgment is conclusively binding: 
‘* Now, on this we think some things are quite 
clear on principle. If the defendants had been 
at the time of the judgment subjects of the 
country whose judgment is sought to be en- 
forced against them, we think that its laws 
would have bound them. Again, if the de- 
fendants had been, at the time when the suit 
was commenced, resident in the country, so 
as to have the benefit of its laws protecting 
them, or as it is sometimes expressed, owing 
temporary allegiance to that country, we think 
that its laws would have bound them. If, at 
the time when the obligation was contracted, 
the defendants were within the foreign coun- 
try, but left it before the suit was instituted, 
we should be inclined to think the laws of that 
country bound them, though before finally de- 
ciding this, we should like to hear the question 
argued. Again, we think it clear, upon prin- 
ciple, that if a person selected as plaintiff the 
tribunal of a foreign country as the one in 
which he would sue, he could not afterward 
say that the judgment of that tribunal was not 
binding on him.’’ That, by the laws of the 
foreign country, the judge, in the above ex- 
tract, refers to laws prescribing means of ac- 
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quiring jurisdiction over defendants, appears 
from the whole case, and from the fact that in 
the case of Goddard v. Gray, L. R., 6 Q. B. 
189, he had just decided that if a foreign 
court only had jurisdiction, its judgment 
was conclusive in England, though it was based 
on an erroneous construction of the English 
law, or was even contrary to natural justice. 
Other cases sustaining the binding force of 
constructive service on citizens and residents 
are McRae v. Mattoon, 13 Pick. 58; Bimeler 
v. Dawson, 4 Scammon, 542; Welsh v. 
Sykes, 3 Gilm. 197; Reber v. Wright, 68 
Penn. St. 471; Stockwell v. McCracken, 109 
Mass. 84; Douglass v. Forrest, 4 Bing. 703; 
Becquect v. McCarthy, 2 B. & Ad. 951; Valee 
v. Dumergue, 4 Exch. 290; Meeus v. Thellu- 
son, 8 Exch. 638; Copin v. Adamson, L. R. 
9 Exch. 345. 

In actions in rem the jurisdiction of the 
court over the res always depends on the fact 
of its being locally subject to the control of 
the court, and sometimes on other additional 
facts, such as the fact of capture, in actions 
of condemnation as prize; and whenever a 
judgment in rem is called in question in an- 
other state, the existence of the facts neces- 
sary to give jurisdiction may always be denied, 
notwithstanding an express adjudication by 
the court which pronounced the judgment that 
they did exist. Thompson v. Whitman, 18 
Wall. 457. A striking case, denying the juris- 
diction of a court of a sister state, not over 
the person, nor in rem, but to give the partic- 
ular relief granted, is that of Taylor v. Co- 
lumbian Ins. Co., 99 Mass. 267. There, a New 
York corporation was sued in Massachusetts, 
and, among other defenses, it was objected that 
the corporation had been, prior to the bringing 
of this suit, dissolved by a decree of the Su- 
preme Courtof New York, and hence, of course, 
could no longer be sued. But it was held by 
the Supreme Court of Massachusetts, ‘‘ that 
to decree an absolute and final dissolution of 
a corporation at the suit of an individual is no 
part of the general jurisdiction of a court of 
law, or of equity, and can be justified only 
by express statute ;’’ that the statute under 
which the Supreme Court of New York had 
assumed to act did not really confer upon it such 
jurisdiction, and that hence its decree was void. 
But suppose this same statute had been ex- 
pressly construed by the highest court of New 
York to confer such jurisdiction, would not 





the judgment have been binding on the Mas- 
sachysetts court? For it is one thing to say 
that you may contradict the findings of a 
court of the facts necessary to give it juris- 
diction; it is quite another thing to say that 
the construction put upon a statute of a state, 
by its highest court, is not the law of that state. 
It is admitted that it was competent, by law, 
to confer the jurisdiction in question on the 
Supreme Court of New York; the only ques- 
tion would be whether, by the law of that state, 
this had been done; and the law of New York 
must be its statutes, with the construction 
given them, not by the Massachusetts court, 
but by its own highest court. G. H. W. 








FORMER CONVICTION — BURGLARY AND 
LARCENY: 





STATE v. DE GRAFFENRIED anp ATKINS. 





Supreme Court of Tennessee, April Term, 1878. 


. JAMES W. DEADERICK, Chief Justice. 
* Rost. MCFARLAND, 
“ PETER TURNEY, 

“ 6J. L. T. SNEED, 

“ =6T.J. FREEMAN, 


Associate Justices. 


A CONVICTION for burglary with intent to commit 
larceny will bar a subsequent prosecution on an in- 
dictment for the same larceny. 


DEADERICK, C. J., delivered the opinion of the 
court: F 

This was an indictment for larceny. The de- 
fendants pleaded former conviction upon an indict- 
ment for burglary with intent to commit larceny, 
and judgment of three years’ confinement in the 
penitentiary, and that said judgment remains in 
full force and effect, and not reversed or made 
void; and that said larceny charged in the case, 
upon which they were convicted, is the same upon 
which they are now charged, etc. To this plea the 
state replied, admitting the truth of the facts 
pleaded. To this replication defendants demurred. 
The facts pleaded are admitted by the state, and 
the question presented is: Can the state, at the 
election of her attorney-general, make two offenses 
out of one and the same transaction? 

There are cases holding the affirmative of this 
proposition. In Bish. Cr. Law, § 893, an Indiana 
case is cited as sustaining the proposition that an 
acquittal of burglary with intent to commit a lar- 
ceny is no bar to a subsequent prosecution for the 
actual commission of the larceny; and a Con- 
necticut case, holding that a conviction for larceny 
is no bar to an indictment for burglary with intent 
to commit the larceny. But C. J. Waite saysin a dis- 
senting opinion: ‘‘I take it to be a sound rule of 
law, founded upon the plainest principles of nat- 
ural justice, that, where a criminal act hss been 
committed, every part of which may be alleged in 
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a single count of the indictment, and proved under 
it, the act can not be split into several distinct 
crimes, and a separate indictment sustained in 
each; and whenever there has been a conviction 
on one part, it will operate as a bar to any subse- 
quent proceedings as to the residue.’’ And again, 
he says: ‘Whenever, in any criminal transac- 
tion, a felonious intent is essential to render it a 
crime, and without proof of which no conviction 
can be had, two informations, founded upon the 
same intent, can not be maintained.”’ 

We think this reasoning is sound. In burglary 
with intent to commit larceny, and in larceny 
itself, it is essential that the felonious intent 
should be proved; and it is this intent, which is the 
same in both cases, that coustitutes a material ele- 
ment of crime in each; and when punished in one 
case, it would be to punish twice for one offense, 
if, on a subsequent trial and conviction, an essen- 
tial part of the criminal act first punished also 
constituted an essential part of the criminal act 
last punished. For an assault a party may be in- 
dicted; so he may be for a battery; but a convic- 
tion for an assault bars a conviction for the bat- 
tery, as the assault is an essential element in the 
battery, and part of it. In North Carolina and in 
Georgia it has been held that, where on indictment 
for burglary with intent to commit a larceny, a 
conviction has been had, a conviction for the actual 
larceny, being the same transaction, can not be 
maintained. And this we think the better and 
sounderrule. The circuit judge sustained defend- 
ant’s demurrer to the replication of the attorney- 
general to his plea, and sustained the plea of 
former conviction, and discharged the defendant 
from this prosecution. And we affirm the judg- 
ment. 


NoTeE.—The cases referred to, with which this opin- 
ion is in accord, are State v. Lewis, 2 Hawks, 98, 
and Roberts v. The State, 14 Geo. 8. The contrary 
eases are State v. Warner, 14 Ind. 572, and Wilson v. 
State, 24 Conn. 57; the latter being the case in which 
Waite, C. J., dissented. In this case, which was a case 
of statutory shop-breaking, Storrs, J., held the offense 
of breaking to have been complete, whether or not the 
theft was consummated; thus disregarding the ele- 
ment of the one criminal intent as the controlling con- 
sideration. Mr. Bishop questions whether, on princi- 
ple, this doctrine ‘‘ does not press more heavily against 
defendants than the humane policy of our criminal 
jurisprudence justifies.” Sec. 893. The Tennessee 
court, it seems, takes the humane side inthis contro- 
versy. 


oo 
——— 


FORECLOSURE OF DEED OF TRUST — 
REQUISITE PARTIES. 








WALSH £T AL. v. TRUESDELL. 





Appellate Court of Illinois, First District. 
[Filed May 13, 1878.] 


Hon. THEO. D. MURPHY, Presiding Justice. 


“ GEO. W. PLEASANTS 
“ Jos. M. BAILEY, af | Associate Justices. 


1. IN A SUIT OR PROCEEDING IN CHANCERY to 
foreclose a deed of trust in the nature of a mortgage, 





the trustee named in the deed of trust is an indispens- 
able party to the record. 

2. Ir 18 THE SETTLED DOCTRINE OF COURTS OF 
Equity in this country, that a party holding the legal 
title to property involved in a judicial proceeding must 
be made a party to the decree. 


Error to Circuit Court of Cook County. 


Charles J. Beattie, for plaintiffs in error, cited 
the following authorities,as to tke necessity of 
joining the trustee in proceedings of this nature. 
Gardner v. Brown, 21 Wall. 36; McRea v. Branch 
Bank of Alabama, 1% How. 376; Russell v. Clarke, 
7 Cranch, 69; Supervisors of Douglas Co. v. Wall- 
bridge, 38 Wis. 179; Moor v. Munn, 69 Ill. 591; 
Trustees v. Braner, 71 Ill. 546; Alexanderv. Hoff- 
man, 70 Ill. 114; Atkins v. Billings, 72 Ill. 597; 
Hopkins v. Roseclare Lead Co., 72 Ill. 373; Cor- 
nell v. Harris, 80 Ill. 65. 

Morpxy, P. J., delivered the opinion of the 
court: 

The bill of complaint, set out in this record, 
was exhibited on the chancery side of the Circuit 
Court of Cook County, at the July Term, 1875, by 
Anson M. Truesdell, against Ellen Walsh (widow 
of John Walsh, late of said county, deceased), 
John Walsh, Michael Walsh, Mary Walsh, Mar- 
garet Walsh and William Walsh, his heirs at law, 
defendants. 

By the bill it appears that on the 6th day of June, 
1871, the said John Walsh (then in his lifetime) 
and Ellen Walsh became and were indebted to one 
Thomas I. Holt, upon a certain promissory note of 
that date, in the sum of $1,400, to become due and 
payable by its terms on the Ist day of March, 
1872, with interest at the rate of ten per cent. per 
annum; and that for the purpose of securing the 
payment of said promissory note, according to its 
tenor and effect, on that day, executed and de- 
livered under their hands and seals their certain 
indenture of trust deed, by which they granted 
and conveyed to one Joseph N. Barker, of said 
county, the fee-simple title to the following de- 
scribed real estate, to wit.: ‘‘ Lot No. 7 in Bur- 
row’s subdivision of lots Nos. 7 and 8 of the asses- 
sor’s division of block No. 3, in Brand’s addition 
to Chicago,’’ which said conveyance was in trust 
for the purposes in said indenture of trust deed 
specified—that is to say, to secure the payment of 
said promissory note above mentioned, according 
to its tenor and effect. It also appears from the 
record, that on or about the 8th day of October, 
1873, said John Walsh departed this life, leaving 
him surviving the defendants to said bill, as his 
widow and heirs at law. 

The bill prays the aid of the court in foreclosing 
said indenture of trust deed as a mortgage, he, 
said complainant, claiming to be the owner of 
said promissory note, to secure which the same 
was given, and that by the decree of the court 
said premises be subjected to sale under the direc- 
tion of the court, and that out of the progeeds of 
such sale said promissory note be paid, etc. 

It appears that, on the 9th day of December, 
1876, the court decreed for the complainant the 
foreclosure of said trust deed, as prayed, finding 
due to the complainant from the defendants the 
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sum of $1,878.20; and, for the purpose of paying 
the same, ordered a sale of said premises by the 
Master in Chancery, according to the rules and 
practices of that court. From this decree the de- 
fendants below prosecute this writ of error, and 
ask the reversal thereof, and assign several 
errors, only one of which will it be necessary for 
us to consider. 

The fourth assignment is that the court erred in 
rendering said decree, in the absence of the trus- 
tee named in the bill, without his consent, he not 
being a party. 

It is insisted by the plaintiffs in error that the 
trustee, J. N. Barker, is a necessary party to this 
proceeding, being,as he is, the grantee named in the 
trust deed; that it is apparent that by such instru- 
ment the title in fee-simple of said premises was 
conveyed to said Barker in trust, to be by him used 
for the purpose of paying said promissory note, as 
therein declared, and that said title has ever since 
and still resides in him. 

It has long been the settled dectrine of courts of 
chancery in this country that a party holding the 
legal title to property involved in a judicial pro- 
ceeding is an indispensable party to the record of 
such proceeding. Harris e¢ al. vy. Cornell et al., 
80 Il. 65. 

This bill is filed to subject these premises to sale 
by a decree of foreclosure of the trust deed to 
Barker, and by the production of his own princi- 
pal instrument of evidence, the complainant estab- 
lishes the important fact that the parties whom he 
has made defendants have no other or higher 
interest in the premises in controversy than a mere 
equity of redemption. 

These premises having been conveyed by John 
Walsh and Ellen Walsh to the trustee, J. N. 
Barker, as above stated, and he never having re- 
conveyed or otherwise been divested of such title, 
it is clear that no procceding to subject the same 
to sale can be effective or binding on him unless he 
be made a party; for it is a familiar and uniform 
rule, that a decree cannot effect the rights and 
interests of the parties who are strangers to the 
record of such proceeding. Therefore a sale under 
any decree to which he was not a party could pass 
no title to the purchaser. 

So it will be seen that for the complainant to 
reach the title he seeks he must bring the trustee, 
who holds the legal title, before the court, that the 
sale under the decree may effect a transfer of the 
title to the purchaser at such sale. 

‘Tt is the duty of the complainant to see and 
know that he has before the court all necessary 
parties, or his decree will not be binding. It is a 
policy of the law to prevent a multiplicity of suits, 
and where a complainant takes a decree without 
making the necessary parties defendants to his bill, 
when the necessity of their being made parties is 
disclosed to him, by the answers of those who are 
made parties and by the evidence in the case, the 
decree will be reversed.’’ Hopkins e¢ al. v. Rose- 
clare Lead Company, 73 Ill. 373. 


In this case the necessity of the trustee, Barker, 
being made a party appeared not only by the 





answer of those who were made defendants or the 
evidence, but by the complainant’s own proof. 

It seems remarkable that he, being within the 
jurisdiction of the court, and holding at the time 
the legal title to the premises sought to be reached 
by the decree, should not have been made a party 
defendant. 

But this not having been done, it was error for 
the court below to decree a sale of said premises, 
so long as the trustee, who really held the fee- 
simple title, was not before the court, and for this 
error the decree of the court below is reversed and 
cause remanded. 

Decree reversed. 


in 
——_ 





SETTING ASIDE VERDICT OF JURY FOR 
MISCONDUCT OF OFFICER. 


STATE v. SNYDER. 





Supreme Court of Kansas, January Term, 1878. 
[Filed June 19, 1878.] 


Hon. ALBERT H. HORTON, Chief Justice. 
‘ 
“ 3 Team } Associate Justices. 


AFTER a Verdict of guilty had been returned by a 
jury against an accused for the offense of obtaining by 
false pretenses the signature of a firm to a check of 
$850, and in support of a motion for a new trial affida- 
vits were filed proving that the bailiff who had the 
jury in charge, and who had testified on the trial on 
the part of the prosecution to material facts against 
the prisoner, was with the jury in their room the greater 
part of the time while they were deliberating on their 
verdict, and no explanation was made of the presence 
of the officer with the jury in their consultations to- 
gether, and the state made no showing that the rights 
of the prisoner were not prejudiced by the acts and 
conduct of such officer and witness: Held, that the 
verdict should have been set aside and a new trial 
granted. 


APPEAL from Linn County. 
W. R. Biddle, for the state; Snoddy & Eley, for 
defendant. 


Horton, C. J., delivered the opinion of the 
court. 

After the appellant, A. J. Snyder, was dis- 
charged by this court in the case of ex parte Sny- 
der, reported in 17 Kas. 542, and 5 Cent. L. J. 307, 
he was arrested for having obtained by false pre- 
tenses, on November 28th, 1876, the signature of 
the firm of Messrs. Hood & Kincaids to a check of 
$850, and having also obtained by like pretenses 
the possession of the check after it had been cer- 
tified. Under the information subsequently filed 
against him, he was convicted on one of the 
counts, and his punishment assessed at three 
years’ confinement at hard labor in the peniten- 
tiary. He has assigned a number of errors com- 
mitted by the district court on his trial, only one 
of which it is necessary for us to notice in this 
opinion. This relates to the presence of the bail- 
iff of the jury in their room during their delibera- 
tions. The facts are, that one H. H. McGlothlin 
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was a material witness for the state and testified 
on the trial that he had a conversation with Sny- 
der, at the depot at Kansas City, Mo., about De- 
cember, 1876, concerning the $3,850 obtained by 
Snyder, and that Snyder, in talking about the 
matter, stated that D. A. Painter & Son owed him 
$3,900 and this was one way, or the only way he 
had to get even with them. After the jury had been 
charged by the court, this witness was appointed 
the bailiff to have the charge of the jury. 

It appeared from the affidavits filed on the part 
of the appellant on his motion for a new trial be- 
fore the inferior court, that the jury retired for 
deliberations a little after twelve o’clock on the 
morning of the 1st day of August, 1877, and were 
out many hours before they agreed upon a verdict ; 
that said MeGlothlin remained in the room with 
the jury during their deliberations and their dis- 
cussion of the case the greater portion of the time 
they were absent from the court-room, and was 
actually present with them while they were con- 
sidering what their verdict should be. 

No counter-affidavits were filed, and all the state- 
ments contained in these affidavits we may as- 
sume to be true. We suppose it must be conceded 
that the continued presence of the officer in the 
jury-room during their deliberations was an irreg- 
ularity, and the question is presented whether such 
conduct will render the verdict void and require a 
setting of it aside, in the absence of all explana- 
tion of the reasons of the presence of the officer 
with the jury, and in the absence of all showing 
whether the accused was prejudiced. 

It was held in State v. Mulkins, 18 Kas. 16, that 
where the court allows the jury to separate and 
fails to admonish them as required by law, it will 
be presumed, in the absence of anything to the 
contrary, that the rights of the defendant were 
prejudiced during said separation, because of such 
failure, and the burden of proving that the rights 
of the defendant were not so prejudiced rests upon 
the prosecution. 

In Madder v. State, 1 Kas. 340, it was stated: ‘It 


is of the utmost importance that triers, who pass’ 


upon the lives and liberties of men, should so act 
that no possible suspicion can attach to them of 
having been in a position where improper influ- 
ences, prejudicial to the accused, or in his favor, 
may have operated on their minds. Where the 
opportunity for such influences is afforded, if the 
verdict is against the accused, he is entitled to the 
presumption that the irregularity has been preju- 
dicial to him, and it is incumbent on the state to 
show that no such injury could have occurred by 
reason of the irregularity.” 

In view of the law thus stated, and the provision 
of the criminal code, that the court shall grant a 
new trial ‘‘ when the verdict has been decided by 
means other than a fair expression of opinion 
on the part of all the jurors.’’ if the irregularity 
of the officer could have affected the rights of the 
prisoner injuriously, we are required to undo what 
was improperly done. Can we say it is no harm 
for a bailiff, who has been produced on the part of 
the state in a criminal action to testify to material 
facts against an accused, to be with the jury in 





their deliberations? This certainly would be a 
very unsafe rule, if answered in the affirmative. 
If the bailiff in this very case had been the prose- 
cuting witness, John Hood, and he had acted as 
McGlothlin did, no argument would be needed to 
show the gross impropriety of sanctioning sueh 
proceedings, and the fact that the bailiff only tes- 
tified to a few material matters instead of many, 
as Hood did, lessens, perhaps, the probabilities of 
improper influences being used towards the jury, 
but does not convince us that his presence might 
not have been prejudicial. The actual presence of 
the bailiff was not only unfair to free and private 
deliberation by the jury, but was a constant menace 
to the jurors who might have wished to question 
the facts testified to by the witness. Would not 
his presence have been likely to have deterred dis- 
cussion upon his own evidence and thereby pre- 
vented a fair expression of opinion on the part of 
the jurors. The very fact that this witness gave evi- 
dence against the prisoner at the instance of the 
prosecution might have induced the belief, in the 
minds of some of the jurors, that he believed the 
defendant guilty and was favorable to his convic- 
tion, and with this idea some of them might have 
hesitated to express themselves as freely in his 
presence as if allowed to consult and con- 
verse in his absence. An officer’s presence, 
to use the mildest language, under the cir- 
cumstances. is a restraint upon the deliberations 
of a jury, entirely at variance with the seclusion 
and privacy which the wise provisions of the law 
attempts and intends to secure to its members, 
when they have retired to agree upon a verdict. 
Such restraint should not be imposed upon jurors. 
In this case there seems to be no excuse therefor, 
and no reason given why it took place. We can- 
not be too strict in guarding trials by jury from 
improper influences, and in compelling a rigid and 
vigilant observance of all the provisions of the 
statutes tending to preserve the purity of such 
trials. The verdict, when returned into court, 
must command entire confidence. It must be se- 
cure froin all improper bias and even from the 
suspicion of improper bias. 

We are clearly of opinion that the law does not 
sanction a verdict surrounded with the opportuni- 
ties for improper influences as this was, and that 
the district court erred in refusing to grant a new 
trial. 

It is therefore ordered that the verdict of the 
jury and the sentence and judgment of the court 
be annulled and avoided ; that the case be remand- 
ed for a new trial; and it is further directed that 
the appellant be returned from the state peniten- 
tiary and delivered over to the jailor of Linn 
county, there to abide the order of the district 
court of said county. 

All the justices concurring. 





“THERE’s no such word as fail,’”? said Cardinal 
Richelieu; but then our bankruptcy laws had not been 
invented.—Figaro. 
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NEGLIGENCE—PROXIMATE AND REMOTE 
CAUSE. 





CLARK vy. CHAMBERS. 





English High: Court of Justice, Queen’s Bench Divi- 
sion, April 15, 1878, 


THE defendant put a dangerous spiked hurdle ina 
private road over which he and others had rights of 
way. Some person, without the knowledge of the de- 
fendant, moved the hurdle a few yards. On a dark 
night, the plaintiff, who was not a trespasser, without 
negligence, and thinking to avoid the original position 
of the hurdle, came into collision with it, and was in- 
jured: Held, that the plaintiff could recover from 
the defendant. Mangan v. Atterton, 4 H. & C. 388, L. 
R. 1 Ex. 239, commented on. 


This was a motion for judgment. 

The action was tried before Cockburn, C. J., 
when a verdict was entered for the plaintiff for 
£200, subject to the opinion of the court on certain 
special findings. 

The facts and findings sufficiently appear in the 
judgment. 


Willis, Q. C. (Glyn with him), for the plaintiff, 
showed cause; Hannen (A. L. Smith with him), for 
the defendant, supported the rule. 

The following authorities, besides those noticed 
in the judgment, were cited: Cordy v. Hill, 6 
W. R. 575, 4 C. B. N. 8. 556; Lynch v. Nurdin, 1 
Q. B. 29; Ionides v. Universal Marine Insurance 
Company, 11 W. R. 858, 14C. B. N.S. 259; Mayne 
on Damages, p. 27; Hoey v. Felton, 10 W. R. 78, 
11 C. B. N.S. 142; Blagrave v. Bristol Waterworks 
Company, 1 H. & N. 369, 5 W. R. C. L. Dig. 137. 

April 15.—The judgment of the court (Cock- 
BURN, C. J., and MANISTY, J.) was read by 

COCKBURN, C. J.: 

This is a case of considerable nicety, and which, 
so far as the precise facts are concerned, presents 
itself for the first time. 

The defendant is in the occupation of premises 
which abut on a private road leading to certain 
other premises as well as to his. The road con- 
sisted of a carriage road and a footway. The soil 
of both is the property of a different owner; the 
defendant has no interest in it beyond the right of 
way to and from his premises. The defendant 
uses his premises as a place where athletic sports 
are carried on by persons resorting thereto for that 
purpose for their ownamusement. His customers, 
finding themselves annoyed by persons coming 
along the road in question in carts and vehicles 
and stationing themselves opposite to his grounds 
and overlooking the sports, the height of the carts 
and vehicles enabling them to see over the fence, 
the defendant erected a barrier across the road for 
the purpose of preventing vehicles from getting 
so far as his grounds. This barrier consisted of a 
hurdle set up lengthways next to the footpath, 
then two wooden barriers armed with spikes, com- 
monly called chevaux de frise ; then there was left 
an open space through which a vehicle could pass; 
then came another large hurdle set up lengthways, 
which blocked up the rest of the road. At ordinary 





times the space between the two divisions of the 
barrier was left open for vehicles to pass which 
might be going to any of the other premises to 
which the road in question led. But at the times 
when the sports were going on, a pole, attached by 
a suitable apparatus, was carried across from the 
one part of the barrier to the other, and so the road 
was effectually blocked. 

Amongst the houses and grounds to which this 
private road led was that of a Mr. Bruen. On the 
evening on which the accident which gave rise to 
the present action occurred, the plaintiff, who 
occupied premises in the immediate neighborhood, 
accompanied Mr. Bruen, by the invitation of the 
latter, to Mr. Bruen’s house. I[t was extremely 
dark, but being aware of the barrier and the open- 
ing in it they found the opening, the pole not being 
then set across it, and passed through it in safety. 
But on his return, later in the evening, the plain- 
tiff was not equally fortunate. It appears that in 
the course of that day, or the day previous, some 
one had removed one of the chevaux de frise 
hurdles from the place where it had stood, and had 
placed it in an upright position across the footpath. 
Coming back along the middle of the road, the 
plaintiff, feeling his way, passed safely through the 
opening in the centre of the barrier; having done 
which, being wholly unaware—it being too dark 
to see—that there was any obstruction on the foot- 
path, he turned on to the latter, intending to walk 
along it the rest of the way. He had advanced 
only two or three steps when his eye came into 
collision with one of the spikes, the effect of which 
was that the eye was forced out of its socket. It 
did not appear by whom the chevausz de frise hurdle 
had been thus removed, but it was expressly found 
by the jury that this was not done by the defend- 
ant or by his authority. The question is whether 
the defendant can be held liable for the injury thus 
occasioned. 

It is admitted that what the defendant did in 
erecting this barrier across the road was unauthor- 
ized and wrongful, and it is not disputed that the 
plaintiff was lawfully using the road. There is no 
ground for imputing to him any negligence con- 
tributing to the accident. 

The jury haye expressly found, in answer to a 
question put to them by me, that the use of the 
chevaux de frise in the road was dangerous to the 
safety of persons using it. 

The ground of defense in point of law taken at 
the trial and on the argument of the rule was that, 
although if the injury had resulted from the use of 
the chevaux de frise hurdle as placed by the defend- 
ant on the road, the defendant, on the facts as ad- 
mitted, or as found by the jury, might have been 
liable, yet as the immediate cause of the accident 
was not the act of the defendant, but that of the 
person, whoever he may have been, who removed 
the spiked hurdle from where the defendant had 
fixed it and placed it across the footway, the de- 
fendant could not be held liable for any injury re- 
sulting from the act of another. 

On the part of the plaintiff it was contended that 
as the act of the defendant in placing a dangerous 
instrument on the road had been the primary cause 
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of the evil, by affording the occasion for its being 
removed and placed on the footpath, and so caus- 
ing the injury to the plaintiff, he was responsible 
in law for the consequences. Numerous authori- 
ties were cited in support of this position. 

The first is the case of Scott v. Shepherd, 3 Wils. 
403, and 2 Wm. Bl. 892. In that case the defend- 
ant threw a lighted squib into a market-house 
where several persons were assembled. It fell 
upon a standing, the owner of which, in self-de- 
fense, took it up and threw it across the market- 
house. It fell upon another standing, the 
owner of which in self-defense took it up and 
threw it to another part of the market-house, 
and in its course it struck the plaintiff and ex- 
ploded and put out his eye. The defendant was 
held liable, although, without the intervention 
of a third person, the squib wouid not have in- 
jured the plaintiff. 

In Dixon v. Bell, 5 M. & S. 198, the defendant, 
having left a loaded gun with another man, sent a 
young girl to fetch it, with a message to the man, 
in whose custody it was, to remove the priming, 
which the latter, as he thought, did, but as it turned 
out, did not do effectually. The girl brought it 
home, and thinking that the priming having been 
removed the gun could not go off, pointed it at the 
plaintiff ’s son, a child, and pulled the trigger. The 
gun went off andinjured the child. The defendant 
was held liable. ‘As by his want of care,” says 
Lord Ellenborough, “ that’ is, by leaving the gun 
without drawing the charge, or seeing that the 
priming had been properly 1emoved, the instru- 
ment was left in a state capable of doing mischief, 
the law will hold the defendant responsible. It is 
a hard case, undoubtedly; but I think the action is 
maintainable.” 

In lott v. Wilkes, 3 B. & Ald. 304, the well- 
known case as to spring guns, it became necessary 
to determine how far a person setting a spring gun 
would be liable to a person injured by such a gun 
going off, even though such a person were a tres- 
passer, inasmuch as the plaintiff, having had notice 
that spring guns were set in a particular wood, had 
voluntarily exposed himself to the danger. But 
both Mr. Justice Bayley and Mr. Justice Holroyd 
appear to have thought that, without such notice, 
the action would have lain, the use of such instru- 
ments being unreasonable and disproportioned to 
the end to be attained, and dangerous to the lives 
of persons who might be innocently trespassing. 
Looking to their language, it can scarcely be 
doubted that, if instead of injuring the plaintiff 
the gun which he caused to go off had struck a per- 
son passing lawfully along a path leading through 
the wood, they would have held the defendant 
liable. 

In Jordin fv. Crump, 8 M. & W. 782, the use of 
dog-spear was held not to be illegal; but there the 
injury done to the plaintiff’s dog was alone in 
question. If the use of such instrument had been 
productive of injury to a human being, the result 
might have been different. 

In Illidge v. Goodwin, 5 C. & P. 192, the de- 
fendant’s cart and horse were left standing in the 
street without any one to attend them. A person 





passing by whipped the horse, which caused it to 
back the cart against. the plaintift’s window. It 
was urged that the man who whipped the horse, 
and not the defendant, was liable. It was also con- 
tended that the bad management of the plaintiff’s 
shopman had contributed to the accident. But 
Chief Justice Tindal ruled that even if this were 
believed it would not avail as udefense. *‘ If,’ he 
says, ‘‘a man chooses to leave a cart standing in 
the street, he must take the risk of any mischief 
that may be done.”’ 

Lynch v. Nurdin,1 Q. B. 29, is a still more 
striking case. There, as in the former case, the 
defendant’s cart and horse had been left standing 
unattended in the street. The plaintiff, a child of 
seven years of age, playing in the street with other 
boys, was getting into the cart, when another boy 
made the horse move on, the plaintiff was thrown 
down, and the wheel of the cart went over his leg 
and fractured it. A considered judgment was de- 
livered by Lord Denman. He says: ‘It is urged 
that the mischief was not produced by the mere 
negligence of the servant, as asserted in the decla- 
ration, but at most by that negligence in combina- 
tion with two active causes—the advance of the 
horse in consequence of his being excited by the 
other boy, and the plaintiff ’s improper conduct in 
mounting the cart, and so committing a trespass 
on the defendant’s chattels. On the former of 
these two causes no great stress was laid, and I do 
not apprehend that it can be necessary to dwell on 
it at length; for, if I am guilty of negligence in 
leaving anything dangerous where I know it to be 
extremely probable that some other person wi.. 
unjustifiably set it in motion to the injury of a 
third, and if that injury should be so brought 
about, I presume that the sufferer might have re- 
dress by action against both or either of the two, 
but unquestionably against the first.’’ And then, 
by way of illustration, the chief justice puts the 
case of a game-keeper leaving a loaded gun against 
the wall of aplay-ground where school boys were at 
play, and one of the boysin play letting it off and 
wounding another. ‘‘I think it will not be doubt- 
ed,’? says Lord Denman, ‘that the game-keeper 
must answer in damages, etc., the wounded party, 
This,” he adds, ‘‘ might possibly be assumed as 
clear in principle, but there is also the authority of 
the present Chief Justice of the Common Pleas in 
its support in Illedge v. Goodwin.”’ It is unneces- 
sary to follow the judgment in the consideration of 
the second part of the case, namely, whether the 
plaintiff, having contributed to the accident by 
getting into the cart, was prevented from recover- 
ing in the action, as no such question arises here. 

In Daniels v. Potter, 4 C. & P. 262, the defend- 
ants ‘had a cellar opening to the street. The flap 
of the cellar had been set back while the defend- 
ant’s men were lowering casks into it, as the 
plaintiff contended, without proper care having 
been taken to secure it. The flap fell and injured 
the plaintiff. The defendant maintained that the 
flap had been properly fastened, but also set up as 
a defense that its fall had been caused by some 
children playing with it. But the only question 
left to the jury by Chief Justice Tindal was 
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whether the defendant’s men had used reasonable 
care to secure the flap. His direction implies that 
in that case only would the intervention of a third 
party causing the injury be a defense. 

The cases of Hughes v. Macfie and others, and 
Abbott v. Macfie and others, 12 W. R. 315, 2H. & 
C. 744, two actions arising out of the same circum 
stances, and tried in the Passage Court at Liver- 
pool, though at variance with some of the forego- 
ing so far as relates to the effect of the plaintiff's 
right to recover where his own act as a trespasser 
has contributed to the injury of which he com- 
plains, is in accordance with them as respects the 
defendant’s liability for his own act where that act 
is the primary cause, though the act of another 
may have led to the immediate result. The de- 
fendants had a cellar opening to the street; their 
men had taken up the flap of the cellar for the 
purpose of lowering casks into it, and having 
reared it against the wall nearly upright, with its 
lower face on which there were crossbars towards 
the street, had gone away. The plaintiff, in one 
of the actions, a child of five years old, got upon 
the crossbars of the flap, and in jumping off them 
brought down the flap on himself and another 
child (the plaintiff in the other action), and both 
were injured. It was held that, while the plain- 
tiff, whose act had caused the flap to fall, could 
not recover, the other plaintiff who had been in- 
jured could, provided he had not been playing 
with the other so as to be a joint actor with him. 

Bird v. Holbrook, 4 Bing. 628, is another strik- 
ing case, as there the plaintiff was undoubtedly a 
trespasser. The defendant being the owner of a 
garden, which was at some distance from his 
dwelling-house, and which was subject to depreda- 
tions, had set in it without notice a spring gun for 
the protection of his property. The plaintiff, who 
was not aware that aspring gun was set in the 
garden, in order to catch a peafowl, the property 
of a neighbor, which had escaped into the garden, 
got over the wall, and, his foot coming into con- 
tact with the wire, which communicated with the 
gun, the latter went off and injured him. It was 
held, though his own act had been the immediate 
cause of the gun going off, yet that the unlawful 
act of the defendant in setting it, rendered the 
latter liable for the consequences. 

In the course of the discussion a similar case of 
Jay v. Whitfield, 3 B. & Ald. 308, was mentioned, 
tried before Richards, C.B., in which the plaintiff, 
who trespassed upon premises in order to cut a 
stick, andhad_ been similarly injured, had recover 
substantial damages, and no attempt had been 
made to disturb the verdict. 

In Hill vy. The New River Company, 9 B. & S. 
303; 16 W. R.C. L. Dig. 73, the defendant created a 
nuisance in a public highway by allowing a stream 
of water to spout up open and unfenced in the 
road. The plaintiff's horses, passing along the 
road with his carriage, took fright at the water 
thus spouting up, and screwed to the other side 
of the road. It so happened that there was in the 
road an open ditch or cutting which had been 
made by contractors who were constructing a 
sewer, and which had been left unfenced and un- 
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guarded, which it ought not to have been. Into 
this ditch, or cutting, owing to its being unfenced, 
the horses fell and injured themselves'[and the 
carriage. It was contended that the remedy, if 
any, was against the contractor; but it was held 
that the plaintiff was entitled to recover against 
the company. 

In Burrows v. The March Gas‘and Coke Company, 
20 W.R. 493, L. R. 7 Ex. Ch. 96, it was held in the 
Exchequer Chamber, affirming a judgment of the 
Court of Exchequer, that where, through a breach 
of contract by the defendants in not serving the 
plaintiff with a proper pipe to convey gas from 
their main into his premises, an escape of gas had 
taken place, whereupon the servant of a gasfitter 
at work on the premises having gone into the part 
of the premises where the escape had occurred 
with a lighted candle, and examining the pipe 
with the candle in his hand, an explosion took 
place by which the premises were injured, the de- 
fendants were held liable, though the explosion 
had been immediately caused by the imprudence 
of the gasfitter’s man in examining the pipe with 
a lighted candle in his hand. 

In Collins v. The Middle Level Commissioners, 
17 W. R. 929, L. R. 4C. P. 279, the defendants 
were bound under an act of parliament to con- 
struct a cut with proper walls, gates and sluices to 
keep out the water of a tidal river, and also a cul- 
vert under the cut to carry off thedrainage of the 
land lying east of the cut, and to keep the same 
open at all times. In consequence of the defect- 
ive construction of the gates and sluices, the water 
of the river flowed into the cut and bursting its 
western bank flooded the adjoining lands. The 
plaintiff and other proprietors on the eastern side 
closed their culvert and so protected their lands, 
but the proprietors on the western side, to lessen 
the evil to themselves, reopened the culvert, and 
so increased the overflow on the plaintiff's land, 
and caused injury to it. The defendants sought to 
ascribe the injury to the act of the western pro- 
prietors in removing the obstruction which those 
on the other side had placed at the culvert, but it 
was held that the negligence of the defendants 
was the substantial cause of the mischief. ‘‘ The 
defendants,’’ says Mr. Justice Montague Smith, 
‘cannot excuse themselves from the natural conse- 
quences of their negligence by reason of the act, 
whether rightful or wrongful, of those who re- 
moved the obstructions placed in the culvert, un- 
der the circumstances found in this case.” ‘* The 
primary and substantial cause of the injury,” says 
Mr. Justice Brett, ‘‘was the negligence of the de- 
fendants, and it is not competent to them to say 
that they are absolved from the consequences of 
their wrongful act by what the plaintiff or some 
one else did. I do not see how the defendants can 
excuse themselves by urging that the plaintiff was 
prevented by other wrongdoers from preventing 
part of the injury.” 

The case of Harrison v. The Great Northern 
Railway Company, 12 W. R. 1081, 3 H. & CO. 231, 
belongs to the same class. The defendants were 
bound under an act of parliament to maintain a 
delph or drain with banks for carrying off water 
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for the protection of the adjoining lands. At the 
same time, certain commissioners appointed under 
an act of parliament were bound to maintain the 
navigation of the river Witham, with which the 
delph communicated. There having been an ex- 
traordinary fall of rain, the water in the delph 
rose nearly to the height of its banks, when one of 
them gave way and caused the damage of which 
the plaintiff complained. It was found that the 
bank of the delph was not in a proper condition, 
but it was also found, and it was on this that the 
defendants relied as a defense, that the break- 
ing of the bank had been caused by the water in it 
having been penned back owing to the neglect of 
the commissioners to maintain in a proper state 
certain works which it was their duty to keep up 
under their act. Nevertheless the defendants 
were held liable. 

These authorities would appear to be sufficient 
to maintain the plaintiffs right of action under 
the circumstances of this case. It must, however, 
be admitted that in one or two recent cases the 
courts have shown a disposition to confine the li- 
ability arising from unlawful acts, negligence, or 
omission of duty within narrower limits, by hold- 
ing a defendant liable for those consequences only 
which, in the ordinary course of things, were likely 
to arise, and which might therefore reasonably 
be expected to arise, or which it was contemplated 
by the parties might arise from such acts, negli- 
gence, or omissions. 

In Greenland vy. Chaplin, 5 Ex. 248, Lord Chief 
Baron Pollock says: ‘‘I entertain considerable 
doubt whether a person who is guilty of negli- 
gence is responsible for all the consequences which 
may under any circumstances arise, and in respect 
of mischief which could by no possibility have 
been foreseen, and which no reasonable person 
would have anticipated. 

Acting on this principle, the Court of Common 
Pleas, in a recent case of Sharp v. Powell, 20 W. 
R. 584, L. R. 7 C. P. 253, held that the action 
would not lie where the injury, though arising 
from the unlawful act of the defendant, could not 
have been reasonably expected to follow from it. 
The defendant had, contrary to the provisions of 
the Police Act, washed a van in the street, and 
suffered the water used for the purpose to flow 
down a gutter towards a sewer at some little dis- 
tance. The weather being frosty, a grating through 
which the water flowing down the gutter passed 
into the sewer had become frozen over, in conse- 
quence of which the water sent down by the de- 
fendant, instead of passing into the sewer spread 
over the street and had been frozen, rendering the 
street slippery. The plaintiff’s horse coming along 
fell in consequence, and was injured. It was held 
that, as there was nothing to show that the defend- 
ant was aware of the obstruction of the grating, and 
as the stoppage of the water was not the necessary 
or probable consequence of the defendants act, he 
was not responsible for what had happened. Lord 
Chief Justice Bovill there says: ‘‘ No doubt one 
who commits a wrongful act is responsible for the 
ordinary consequences which are likely to result 
therefrom; but, generally speaking, he is not lia- 


ble for damage which is not the natural or ordinary 
consequence of such an act, unless it be shown that 
he knows, or has reasonable means of knowing, 
that'consequences not usually resulting from the act 
are, by reason of some existing cause, likely to in- 
tervene so as to occasion damage to a third person. 
Where there is no reason to expect it, and no 
knowledge in the person doing the wrongful act 
that such a state of things exists as to render the 
damage probable, if injury does result to a third 
person it is generally comsidered that the wrongful 
act is not the proximate cause of the injury, so as 
to render the wrong-doer liable to an action.”” And 
Grove, J., said: “‘I am entirely of the same opin- 
ion. I think the act of the defendant was not the 
ordinary or proximate cause of the damage to the 
plaintiff’s horse, or within the ordinary conse- 
quences which the defendant may be presumed to 
have contemplated, or for which heis responsible. 
The expression, ‘ natural’ consequence, which has 
been used in so many cases, and which I myself 
have no doubt often used, by no means conveys to 
the mind an adequate notion of what is meant; 
‘probable’ would perhaps be a better expression. 
If, on the present occasion, the water had been 
allowed to accumulate round the spot where the 
washing of the van took place, and had there frozen 
obviously within the sight of the defendant, and 
the plaintiff's horse had fallen there, I should have 
been inclined to think that the defendant would 
have been responsible for the consequences which 
had resulted.’”? And Mr. Justice Keating said: 
“The damage did not immediately flow from the 
wrongful act of the defendant nor was such a 
probable or likely result as to make him responsi- 
ble for it. The natural consequence, if that be a 
correct expression, of the wrongful act of the de- 
fendant would have been that the water would 
under ordinary circumstances have flowed along 
the gutter or channel, and so down the grating to 
the sewer. The stoppage and accumulation of the 
water was caused by ice or other obstruction at 
the drain, not shown to have been known to the 
defendant, and for which he was in no Cegree re- 
sponsible. That being so, it would obviously be 
unreasonable to trace the damage indirectly back 
to the defendant.”’’ 

We acquiesce in the doctrine thus laid down as 
applicable to the circumstances of the particular 
case, but we doubt its applicability to the present, 
which appears to us to come within the principle 
of Scott v. Shepherd and Dixon v. Bell, and the 
later cases to which we have referred. At the 
same time it appears to us that the case before us 
will stand the test thus said to be the true one. 
For aman who unlawfully places an obstruction 
across either a public or private way may antici- 
pate the removal of the obstruction by some one 
entitled to use the way, as a thing likely to hap- 
pen; and if this should be done the probability is 
that the obstruction so removed will, instead of 
being carried away altogether, be placed some- 
where near; thus, if the obstruction be to the car- 
riage way, it will very likely be placed, as was the 
case here, on the footpath. If the obstruction be 
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was also the case here, become a source of danger 
from which, should injury to an innocent party 
occur, the original author of the mischief should 
be held responsible. Moreover, we are of opin- 
ion that, if a person places a dangerous obstruc- 
tion in a highway, or in a private road, over which 
persons have a right of way, he is bound to take 
all necessary precaution to protect persons exer- 
cising their right of way, and that if he neglect to 
do so, he is liable for the consequences. [It is un- 
necessary to consider how the matter would have 
stood had the plaintiff been a trespasser. The case 
of Mangan v. Atterton, 4 H. & C. 388, L. R.1 
Exch. 239, was cited before us as a strong author- 
ity in favor of the defendant. The defendant had 
there exposed, in a public market place, a machine 
for crushing oil cake, without its being thrown out 
of gear, or the handle being fastened, or any per- 
son having the care of it. The plaintiff, a boy of 
four years of age, returning from school with his 
brother, a boy of seven, and some other boys, 
Stopped at the machine. One of the boys began 
to turn the handle; the plaintiff, at the suggestion 
of his brother, placed his hands on the cogs of 
the wheels, and, the machine being put in motion, 
three of his fingers were crushed. It was held by 
the Court of Exchequer that the defendant was 
not liable, first, because there was no negligence 
on the part of the defendant, or if there was such 
negligence it was too remote; secondly, because 
the injury was caused by the act of the boy who 
turned the handle, and of the plaintiff himself who 
was a trespasser. With the latter ground of the de 
cision we have in the present case nothing to do, 
otherwise we should have to consider whether it 
should prevail against the cases cited with which 
it is obviously in confiict. If the decision as to 
negligence is in conflict with our judgment in this 
case, we can only say that we do not acquiesce in 
it. It appears to us that a man who leaves in a 
public place, along which persons, amongst them 
children, have to pass, a dangerous machine which 
may be fatal to anyone who touches it, without 
any precaution against mischief, is not only guilty 
of negligence, but of negligence of a very repre- 
hensible character. And not the less so because 
the imprudent and unauthorized act of another 
may be necessary to realize the mischief to which 
the unlawful act or negligence of the defendant 
has given occasion. But, be this as it may, the 
case can not govern the present; for the decision 
proceeded expressly on the ground that there had 
been no default in the defendant. Here it can not 
be disputed that the act of the defendant was un- 
lawful. 

On the whole, we are of opinion, both on prin- 
ciple and authority, that the plaintiff is entitled to 
our judgment. 

JUDGMENT for the plaintiff. 





Mr. SAMUEL HAND, of Albany, has been appointed 
to the vacancy in the New York Court of Appeals, 
caused by the death of Judge Allen. 





NOTES OF RECENT DECISIONS. 


COMMON CARRIER—BILL OF LADING—EXEMPTION. 
—Germania Fire Ins. Co. v. Memphis & Charleston 
R.R. Court of Appeals of Now York, 7 Ins. L. J. 
547. Opinion by RaAPALLO, J. 1. Cotton was shipped 
by a railroad company, and after its delivery, but be- 
fore the cotton had started on its destination, a bill of 
lading was given which exempted the carrier from loss 
by fire. Insurance was effected by the shipper, and 
the bill of lading delivered to the insurer. Held, in an 
action by the insurer against the carrier, that the plain- 
tiff was subject to any defense that would be available 
against the shipper; and in the absence of negligence 
the bill of lading exempted the carrier from liability. 
2. The bill of lading having been accepted without 
objection, was the contract, and the shipper could not 
resort to an alleged prior oral agreement; he was 
bound to know its contents. To take the case out of 
this rule, it would be necessary to show that the goods 
had passed beyond the shipper’s control before the bill 
of lading was delivered. 


NEGLIGENCE—MASTER AND SERVANT—MINING OP- 
ERATIONS—FELLOW-SERVANTS.—Lehigh Valley Coal 
Co. v. Jones. Supreme Court of Pennsylvania, 5 W. 
N. 436. Opinion by Mercor, J. 1. In order to bring 
a case within the rule that a master is not responsible 
for an injury happening to a servant through the neg- 
ligence of a fellow-servant, it is not necessary that the 
injured and the negligent servants should be engaged 
in the same particular work; it issufficient if the gen- 
eral scope of their employment be the same. 2. A 
“* driver boss”? was killed in a coal mine, by an explo- 
sion caused by the negligence (if any negligence there 
was) of the “ mining boss,”” who had given an order to 
reduce the supply of fresh air. Held, that the two 
were fellow-servants within the meaning of the rule, 
and that the owner of the mine was not responsible. 
8. To prove contributory negligence, testimony is ad- 
missible to show that the deceased, at the time of his. 
death, was in a position which he had been warned, 
and himself had warned others, was dangerous. Mul- 
len v. Steamship Co., 28 Sm. 25, 1. W. N. 218, explained. 


ACCIDENT INSURANCE — CONDITIONS— NOTICE— 
Lvon v. Ry. Pass. Ins. Co. Supreme Court of Iowa, 7 
Ins. L. J. 491. Opinion by Dar, C.J. 1. The policy pro- 
vided that insured might recover for accidental injuries 
only which totally disabled, and prevented him from 
the transaction of all kinds of business. Held, that an 
instruction that the plaintiff might recover, thongh 
able to do some parts of the accustomed work per- 
taining to his business, so longas he could not, to some 
extent, do all parts and engage in all the employments 
of it, waserroneous. 2. An instruction thatthe ability 
of the insured to engage in some business or occupa- 
tion would not prevent recovery unless it was one which 
he was qualified to engage in as an occupation, and. 
transact in the ordinary way, was erroneous; such 
partial disability does not.entitle to indemnity. 3. The 
policy, after stating the conditions of the company’s 
liability, adds: “ Provided that, in the event of bodily 
injury or death insured against, by reason of which a 
claim for loss may be made under this contract, imme- 
diate notice shall be given, etc.’? Held, that the lia- 
bility of the company is contingent on such notice being 
given, and an instruction that a failure to give suchjno- 
tice in the time provided, will not prevent recovery, 
unless it prevented the company from properly inves- 
tigating the loss, was erroneous. 4. Where notice was 
delayed for a month, but it appeared that insured was 
under treatment nine weeks, the question of due dili- 
gence was for the jury; and a refusal to instruct as a. 
matter of law, that it had not been exercised, was not 
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CONSTITUTIONAL LAW—POWERS OF MUNICIPAL 
CORPORATIONS — REGULATING TRADES— Ex parte 
Frank—Supreme Court of California, 1 Cal. Leg. Rec. 
225. Opinion by CROCKETT, J.—1. A municipal corpo- 
ration is the creature of the statute, invested with such 
power and capacity only as is conferred by the statute, 
or passed by necessary implication. 2. In construing 
the words of the grant, the whole chapterand the gen- 
eral legislation of the state respecting the matter must 
be consulted in order to determine whether, by the 
terms “license and regulate,” it was intended to au- 
thorize licenses for purposes of revenue. Acting on 
this rule of interpretation, it is held that the act giving 
power “to license and regulate trades, callings and 
employment as the public good may require to be 
licensed and regulated,’’ confers power to exact license 
fees for purposes of revenue. 3. But an ordinance 
passed under a general authority of this nature must 
be—(1), reasonable, consonant with the general pow- 
ers and purposes of the corporation, and not incon- 
sistent with the laws or policy of the state. (2), it must 
not be oppressive; (3), it must be impartial, fair and 
general; (4), itmay regulate, but must not restrain 
trade or contravene public policy. 4. One Frank was 
convicted of a misdemeanor, for violation of what is 
known as the “ Sample seller’s ordinance,” and being 
restrained of his liberty upon process issued upon the 
judgment of conviction, was before thecourt on a writ 
of habeas corpus. The ordinance provides in effect that 
any person who shall sell or solicit for the sale or pur- 
chase of any goodr, wares, merchandise, etc., without 
at the time having the goods at or in the city and 
countyof San Francisco, or a bill of lading of a com- 
mon carrier, showing the goods are in transitu to said 
city and county, shall pay a license of $2,000 per quar- 
ter for every $250,000 of business done, and then estab- 
lishes other proportions. But the ordinance pro- 
vides also for licensing other persons for buying and 
selling the same character of goods that are within the 
corporate limits of said city and county, fixing the fees 
at $100 per quarter for the same amount of business. 
Held, that the ordinance is flagrantly unjust, oppress- 
ive, unequal and partial. Itcontravenes public policy, 
and obstructs commercial intercourse between the 
principal seaport city of the state and the interior, and 
is in restraint of trade, and is, therefore, inoperative 
and void. 


a. 
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SOME RECENT FOREIGN DECISIONS. 








PRACTICE— TRIAL—DEPOSITION— ILLNESS— 

v. Wellings, English High Court, 26 W. BR. 592.—Preg- 
nancy alone may be a source of “illness”? within the 
meaning of the 11 & 12 Vict. c. 42, §17, such as to give 
the presiding judge discretionary power to admit in 
evidence in a prosecution the deposition of a witness 
who is unable to travel in consequence of her ap- 
proaching confinement. 

Custom BaD IN Law.—Bradburn v. Foley, Eng- 
lish High Court, C. P. Div. 17. Alb. L. J. 483.—A 
custom that the outgoing tenant of a farm shall look 
exclusively to the incoming tenant, where there is 
one, and not to the landlord for compensation for the 
seeds, acts of husbandry , tillages, etc., is so unreason- 
able, uncertain and prejudicial to the interests of both 
landlords and tenants as to be bad in law. 

CHARITABLE BEQUEST—GIFT TO ‘POOREST OF 
MY KINDRED”’—CONSTRUCTION—APPLICATION OF 
SURPLUS.—Alty.-Gen. v. Duke of Northumberland, 
English High Court, Chy. Div., 26 W. R. 586.—A gift 
** for the relief and use of the poorest of my kindred ” 
must, to be a charitable gift, be construed as a gift for 
the benefit of those who are really poor and not of 
those who are the least wealthy. Held, accordingly, 





that after providing for the relief of the needy kind- 
red of the testator, the surplus was applicable to char- 
itable objects generally. Gillman v. Taylor, 21 W. R. 
823, L. R. 16 Eq. 581, discussed. 


TRADE-MARKS—INJUNCTION—MUSICAL PUBLICA- 
TION—FRAUDULENT IMITATION OF TITLE.—Metzler 
v. Wood, English High Court, Chy. Div., 26 W. R. 577. 
—The plaintiffs were the proprietors of an elementary 
musical work, called ‘“ Hemy’s Royal Modern Tutor 
for the Pianoforte.”? The defendants, who had pur- 
chased the plates of an old pianoforte tutor, called 
* Jousse’s Royal Standard Pinaforte Tutor,’? employed 
Mr. Hemy, the editor of the plaintiff’s work, tore-edit it, 
and called the new edition ‘‘ Hemy’s New and Revised 
Edition of Jousse’s Royal Standard Pianoforte Tutor,” 
the name “‘ Hemy ” being at the head of the title-page, 
and in characters much more conspicuous than the 
word “ Jousse’s.”? Held, (affirming the decision of 
Malins, V. C.), that the plaintiffs were entitled to an 
injunction, on the ground that the title-page of the 
defendant’s work’s was a fraudulent imitation of that 
of the plaintiff, and caleulated to deceive the publie. 


JURISDICTION—DOMICIL— ABANDONMENT — TEM- 
PORARY RESIDENCE IN ENGLAND—SUIT FOR RESTI- 
TUTION OF CONJUGAL RIGHTS—SERVICE OUT OF JU- 
RISDICTION.—Forebrace tv. Forebrace, English High 
Court, Probate and Divorce Division, 26 W. R. 613.— 
1. The 20 &21 Vict. c. 85,8. 42, gives the court no 
power to order service out of the jurisdiction of a pe- 
tition for restitution of conjugal rights. 2. A wife’s 
domicil is that of her husband, and her remedy for 
matrimonial wrongs must, as a general rule, be sought 
in the courts of that domicil; and, therefore, the wife 
of a man not domiciled in England can not maintain 
a suit for restitution of conjugal rights if her husband 
has left the jurisdiction before the commencement of 
the proceedings. 3. A, a native of Barbados, was 
for many years an officer in the English army, and 
served with his regiment in England and Scotland, and 
in various places abroad. His son, B, was born in 
1828, in England, where the regiment was then sta- 
tioned. In 1841 A retired from the army, and went 
with his wife and children to Australia where he re- 
sided until his death,in 1856. B lived with A till the 
death of the latter and remained in Australia for ten 
years longer. In 1858 he was married at Melbourne to 
C, who was a native of Australia, and in 1866, he came 
with C and his children to England, where he resided 
for several years, but without establishing himself in 
a permanent home, the bulk of his property being still 
in Australia. In 1869 he presented a petition for dis- 
solution of marriage, on the ground of C’s adultery; 
the petition was ultimately dismissed, and he soon 
afterwards left England. After his departure, C com- 
menced a suit for restitution of conjugal rights, and B 
appeared under protest. Held, that neither A nor B 
had ever a: quired a domicil in England; that A hay- 
ing acquired an Australian domicil, and B having as 
a minor acquired his father’s domicil of choice and af- 
terwards continued it by his own act, the domicil of 
the latter was in Australia; that B had never aband- 
oned such domicil; and that, after B had left Eng- 
land, the court had no jurisdiction to entertain C’s 
petition for restitution of conjugal rights. Yelverton 
v, Yelverton, 8 W. R. 134,18. & T. 574, followed. 


—_= 


DIGEST OF DECISIONS OF THE SUPREME 
COURT OF THE UNITED STATES. 





October Term, 1877. 


MARRIAGE—STATUTORY REQUISITES DO NoT TAKE 
Away COMMON Law RIGHT.—1. A statute may take 
away the common law right of marriage, but there is 
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always a presumption that the legislature has no such 
intention, unless clearly expressed. 2. Such formal 
provisions as regulate the requirements of the mar- 
riage ceremony, may be construed as merely directory, 
instead of being treated as destructive of the common 
law right to form the marriage relation by words of 
present assent.—Meister v. Meister. In error to the 
Cireuit Court of the United States for the Western 
District of Pennsylvania. Opinion by Mr. Justice 
STRONG. Reported in full 10 Ch. L. N. 315. 

CONFISCATION LAW NOT RETROACTIVE.—In May, 
1862, C., who was a member of the Confederate Con- 
gress, and engaged in armed hostility to the United 
States within the Confederate lines, conveyed to plain- 
tiff, his son, also within the Confederate lines and en- 
gaged in hostility to the United States, certain real 
estate situate in the city of New Orleans, then within 
the Federal lines. Subsequently, and under authority 
of the act of Congress of July 17, 1862, the property 
was confiscated in proceedings against C., and sold by 
the United States Marshal. Held, 1. That the confisca- 
tion act mentioned did not authorize proceedings for 
acts committed before its passage. 2. That transfers 
of property between those in hostility to the govern- 
ment before its passage were not valid. 3. That the 
proceedings could not affect the interest of C. in the 
property at the time the act was passed, and that the 
proceedings did not invalidate the title of plaintiff to 
the property acquired by transfer from C. in May, 1862. 
—Conrad v. Waples. In error to the Circuit Court of 
the United States for the District of Louisiana. Opin- 
ion by Mr. Justice FIELD. Reported in full 17 Alb. L. 
J. 484. 

CONSTITUTIONAL LAW—STATE PROHIBITORY Laws 
AFFECTING CORPORATIONS.—A statute of Massachu- 
setts, passed in 1809, providing for the chartering of 
manufacturing corporations, contained this: ‘* Provi- 
ded, always, that the legislature may from time to 
time, upon due notice to any corporation, make fur- 
ther provisions and regulations for the management of 
the business of the corporation and for the government 
thereof, or wholly repeal any act or part thereof estab- 
lishing uny corporation, as shall be deemed expedient.” 
In 1828 the Boston Beer Company was incorporated, 
“for the purpose of manufacturing malt liquors in all 
their varieties inthe city of Boston,” and the act of in- 
corporation, which was passed by the Legislature of 
Massachusetts, provided that said company “ for that 
purpose shall have all the powerand privileges, and be 
subject to all the duties and requirements contained 
in” the act of 1809 mentioned. In 1829 the act of 1809 
was repealed, with this provision: ‘ But this repeal 
shall not affect the existing rights of any person, or the 
existing or future liabilities of any corporation, or any 
members of any corporation now established, until such 
corporation shall have adopted this act, and complied 
with the provisions herein contained.” Held, that the 
repeal of the act of 1809 by the act of 1829 was nota 
revocation or surrender by the State of Massachusetts 
of the reserved power to repeal the charters of corpo- 
rations, and the passage of an act forbidding the man- 
ufacture and sale of malt liquors, was not an act im- 
pairing an obligation of a contract with the company 
mentioned, and was not in violation of the Federal 
Constitution.— Boston Beer Co. v. Commonwealth. In 
error to the Superior Court of Massachusetts. Opin- 
ion by Mr. Justice BRADLEY. Reported in full17 Alb. 
L. J. 487. 


OUTSIDE of the bench, the legal offices in England 
are numerous, easy and fat. A professional witness 
testifying before a commission concerning the duties 
of an office, the incumbent of which has just died— 
salary, $6,000—said: ‘*‘The Record and Writ Clerk 
does nothing whatever; he sits in an inner room in the 
office, and takes a few afhdavits occasionally; but a 
great part of his time is employed in reading the news- 
paper.” 











ABSTRACT OF DECISIONS OF SUPREME 
COURT OF ILLINOIS. 


[Filed at Ottawa, June. 21, 1878.) 


Hon. JOHN SCHOLFIELD, Chief Justice. 
‘* SIDNEY BREESE, 
* T. LYLE DICKEY, 
** BENJAMIN R. SHELDON, 
** ~PICKNEY H. WALKER, 
“ JOHN M. Scott, 
‘© ALFRED M. CRalIG, 


Associate Justices. 


TaxES—PAaRTIES—INTEREST.—This was a suit for 
unpaid taxes. A rehearing of the case was had, at 
which time objectors appeared and contested the valid- 
ity of thetax. The court say; ‘It does not appear 
from anything in the records, or any extrinsic evi- 
dence, that any one of the objectors have any interest 
in the property assessed, against which judgment is 
brought for unpaid taxes. Having no interest in the 
subject of the taxes, the objectors can not be permitted 
to contest the taxes levied. It is nota matter that 
concerns them, unless they have some interest as own- 
er or otherwise in the property assessed. Such facts 
must be made to appear before their objections will be 
considered.” Affirmed. — Burbank v. The People 
ex rel. 


INDICTMENT—RAPE—EVIDENCE.—This was an in- 
dictment for rape alleged to have been committed by 
defendant. On the trial, a witness was asked, “‘ Have 
you not heard people say that he (alluding to the de- 
fendant) was a gambler?” The witness answered in 
the affirmative. Again, when the defendant gave evi- 
dence in his own behalf, he was compelled, over objec- 
tions, to state that he had visited houses of ill-fame, 
and had connection with the inmates, and also that he 
had played cards for money. SCHOLFIELD, C. J.: “Evi- 
dence of prior misconduct is never admissible in a 
criminal trial, unless it be to prove prior malice to- 
wards an individual, or guilty knowledge, neither of 
which can have pertinency in cases like the present. 
And particular acts of misconduct are never admissi- 
ble in rebuttal of proof of defendant’s good character. 
McCarty v. The People, 51 Ill. 231. Nor can it be 
said this evidence was admissible for the purpose of 
impeaching the defendant’s reputation as a witness 
only, although not for the purpose of proving the of- 
fense charged. The reputation of a witness can not be 
impeached by proof of particular acts—it must be by 
proving his general reputation for truth and veracity 
to be bad. 11 Ill. 367; 82 Ill. 579. Reversed and re- 
manded.— The People v. Gifford. 


INDICTMENT — LARCENY — STATUTE OF LIMITA- 
TIONS.—This was an indictment for a larceny alleged 
to have been committed on January 21, 1866. The in- 
dictment was found in 1876. The statute of limitations 
in force in 1866 provided that no person shall be pros- 
ecuted or tried for larceny, “ unless the indictment for 
the same shall be found by a grand jury within three 
years next after the offense shall have been committed, 
provided that nothing herein contained shall extend to 
any person fleeing from justice.” There was no alle- 
gation that defendant had been fleeing from justice: 
Held, that under that statute the count was 
clearly bad, unless that statute be rendered inopera- 
tive by subsequent legislation, D1IcKEY, J.: “In the 
Revised Statutes of 1874 there is a repealing statute 
covering the former criminal code and laws of limita- 
tion, and at the end thereof it is provided, when any. 
limitation law has been revised by this or the 27th 
General Assembly, and the former limitation law re- 
repealed, such repeal shall not be construed so 
as to stop the running of any statute, but the time 
shall be construed as if such repeal had not been made 
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The statute of limitations applicable to this case was re- 
vised, and the former limitation was repealed, and this 
statute had begun to run before the revision and re- 
peal. Hence, it did not cease to run. By this saving 
section all the limitations, with all their provisos and 
exceptions which were in force and had begun to run 
before the revision, are continued in force as to all of- 
fenses alleged to have been committed before the revi- 
sion and repeal of the same. The indictment should 
have been quashed.” Judgment reversed.— The People 
v. Garrison. 


DAMAGES—ASSAULT AND BATTERY—REMARKS OF 
COUNSEL—ATTORNEYS.—Action for damages for an 
assault. Plea net guilty. Verdict for plaintiff in court 
below. Appealed from. One ground of complaint 
is that the court refused to stay proceedings on 
motion, until appellee should pay the costs of 
a former action—for the same cause of action — 
which had been dismissed. Held, that this presented 
a question for the diseretion of the circuit court and 
can not properly be reviewed in this court. It is insisted 
that a new trial should be granted for the reason, as 
alleged by appellants, that appellee’s counsel, with the 
permission of the court and against objections of ap- 
pellants, in his opening speech to the jury, stated 
“that in a former trial of the case the defendants had 
suborned their little son to commit perjury * * * 
and that appellant had committed perjury in his af- 
fidavit for a change of venue.”? DICKEY,J.: ‘‘ Were 
this true it would indeed be good cause for reversing 
the judgment. Unfortunately for the success of this 
objection the charge is not sustained by the transcript 
of the record. The extract above is copied from the 
abstract prepared and filed by appellants attorney. It 
is much to be regretted that such a discrepancy is ever 
encountered. To incorporate in the abstract matter 
not found in the record is ever reprehensible. If 
done inadvertently it indicates culpable negligence. 
If done to mislead the court it is sheer dishonesty.’ 
Because the damages were excessive the case was, 
however, reversed and remanded.—Hennies v. Vogel. 


AccouNT— GUARDIAN — EXECUTOR.— This was a 
proceeding instituted by wards to compel their guard- 
= to render an account. The guardian appeared 

and presented an account, which was rejected. The 
court, from testimouy, found the amount due and 
entered an order requiring the guardian to pay within 
a certain time. From this judgment of the county 
court the guardians appealed to the circuit court. 
While the appeal was pending, the guardian died, and, 
on motion of the wards, his executor was made a de- 
fendant tothe proceeding. The executor came into 
court and made a motion to abate the proceedings as 
against him, which motion the court allowed, and ren- 
dered judgment against the wards for all the costs. 
To reverse this, the wards appealed. CRalG, J., after 
discussing the nature of the remedy herein sought, 
and declaring that a proceeding against a guardian un- 
der the statute had never been regarded as a suit at 
law or in equity, in the sense this term has been used, 
says: ‘We perceive no reason, nor are we aware of 
any principle which would authorize the county court 
to proceed by citetion against the personal representa- 
tive of a guardian. Ifa guardian should die with 
money in his hands belonging to his wards, his estate 
could be reached by an appropriate action, and the 
sureties on the bond would be liable to suit in a proper 
action, nor should a different rule prevail in this case, 
because the guardian died pending an appeal.” After 
discussing that question CRAIG, J., says; ‘We are 
therefore of opinion the wards had no greater 
rights from the fact the guardian died pending an 
appeal than they would have had had the guardian 
died while the proceeding was pending in the county 
eourt before a decision had been rendered.” Upon 





this point the decision was affirmed, but for minor er- 
rors the case was reversed and remanded.—Harvey e. 
Harvey. 


LEASE—CONSTRUCTION.—Appellee being the owner 
of a building in Chicago, let a part of the same to the 
United States Government, and, having permission to 
let the fifth floor to other tenants, subject to the right 
of the government to require the fifth floor to be va- 
cated atany time. In this condition appellee leased 
the fifth floor to D on the 12th of August, 1873, by a 
lease to run until September 20th, 1876, at the rate of 
$2400 per annum, and accepted in payment of the rent 
(for the whole term) the conveyance to him by D of 
certain lands, which were taken at the price of $5700. 
The lease contained the following: “If said D shall 
be required by the United States Government to leave 
and vacate said premises before the termination of 
this lease, a proportionate allowance of rent shall 
be made to said D by said F for the time his oc- 
cupancy of said premises shall be abridged from such 
cause; and in case said premises shall be destroyed 
by fire, so as to be rendered untenentable, a propor- 
tionate allowance of rent shall be made to said D by 
said F for the time said premises shall thus remain 
untenantable, and such allowance may be paid by said 
F in said lands in Dunklin County at the same price 
paid by F, * * * atthe election of said F.” D as- 
signed the lease to appellant who occupied until re- 
quired to leave by the United States Government. 
Thequestion submitted tothis court relates to the kind 
of payment F is bound to make. He insists he hada 
right to pay in lands, while appellant demands pay- 
ment in cash. DiICKEY, J., says: ‘*‘The case must 
turn upon the construction of the words of the lease. 
Appellent insists that the provision for payment in land 
applies only to the second contingency. This position 
can not be sustained. It seems plain to us that when 
the parties say “‘ such allowance may be paid * * * 
in land,” they meant such allowance from whatever 
cause arising. Affirmed.— Osborn v. Farwell. 
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ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


March Term, 1878. 





How: HORACE GRAY, Chief Justice. 
JAMES D. COLT, 
“ pen am, 
ARCUS MORTON, 
ss Witam C C. Enpicor?, Associate Justices. 
“ OT1s P. Lo 
“ AvGuUsTUS L. SOULE, 


PRINCIPAL AND AGENT—ADMISSION BY CREDITOR. 
—A statement by the plaintiffs in a petition in bank- 
ruptcy by them against A, that he owed them the debt 
now sued on, is not conclusive against their right to 
maintain this action against a subsequently discovered 
principal of A, but should be submitted to the jury 
with all the evidence in the case. Raymond v. Crown 
& Eagle Mills, 2 Met. 319. Per CuRIAM.—Garduner v. 
Bean. 


LARCENY — DESCRIPTION OF PROPERTY — BANK 
BrLL.—1. In an indictment for larceny, where all the 
articles alleged to have been stolen are of one kind, 
the allegation may be *‘ divers,” “ divers and sundry,’’ 
or “a quantity,” without stating any special number, 
with an averment of the aggregate value of the whole. 
Com. v. Sawtell, 11 Cush. 142; Com. v. O’Connell, 12 
Allen, 451; Com. v. Hussay, 111 Mass. 433; Com. v. 
Green, 122 Mass. 338. 2. An indictment, therefore, 
which alleges that the defendants did steal, &., “‘ di- 
vers promissory notes of the amount and of the value 
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in all of five thousand dollars, a more particular de- 
scription of which is to the jurors unknown,” is suf- 
ficient. 3. A bank bill isa promissory note. Com. v. 
Simonds, 14 Gray, 59; Com. v. Woods, 10 Gray, 477; 
Com. v. Carey, 2 Pick, 47. Opinion by SOULE, J.— 
Com. v. Butts. 


-_ 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT COMMISSION OF OHIO. 


December Term, 1877. 
(Filed June 12, 1878.] 


Hon. W. W. JOHNSON, Chief Justice. 
«= JOSIAH ScortT, 
“ D. T. WRIGHT, 
“LUTHER Day, 
“« TT. Q. ASHBURN, 





Associate Justices. 


PROMISSORY NOTE — FRAUD—INNOCENT HOLDER 
—AGENCY.—1. The maker of a note, by fraud pro- 
cures an accommodation indorsement upon it, trans- 
ferring it, before due, to a creditor, in payment of a 
pre-existing debt, the creditor giving time and sur- 
rendering collaterals. Unless complicity in the fraud, 
or knowledge of it at the time of taking the note, is 
proven against the creditor, the paper in his hands can 
not be impeached. 2. A creditor demands security of 
his debtor, who, to obtain it makes fraudulent rep- 
resentations to the one who becomes surety. The 
creditor is ignorant of these representations and inno- 
cent as regards the debtor’s conduct. No such rela- 
tion of agency exists, as will make the creditor respon- 
sible for the debtor’s acts. Judgment reversed. Opin- 
ion by WRIGHT, J.—Kingsland et al. v. Jones et al. 


NUISANCE— INDICTMENT—WITNESS — RELIGIOUS 
BELIEF.—1. Under an indictment charging a violation 
of section 4 of “‘An act to provide against the evils,” 
ete., S. & C. 1431, it is not necessary to show that the 
nuisance existed at the time the proceedings were 
commenced. It will be sufficient to show that it ex- 
isted, in fact, at some time during the period named in 
the indictment. 2. No one is rendered incompetent to 
be a witness on account of religious belief, neverthe- 
less, every one offered as a witness in a court must take 
an oath or affirmation before giving testimony. 3. A 
person who believe in the existence of a Supreme Be- 
ing, who will, either in this life or the life to come, in- 
flict punishment for false swearing, may be sworn as a 
witness. 4. A witness can not be cross-examined as 
to any fact which is collateral and not material to the 
issue, merely for the purpose of contradicting. 5. 
Answers, elicited from a witness on cross-examina- 
tion, as to his religious belief, or his previous declara- 
tions in relation thereto, being collateral and not ma- 
terial to the issue, will not serve as a foundation to call 
witnesses to contradict him. Judgment reversed. 
Opinion by ASHBURN, J.-- Clinton v. State. 


QUERIES AND ANSWERS. 





(In response to many requests from lawyers in all parts 
of the country, we have decided to commence again the 
publication of questions of law sent to us by subscribers. 
We propose to make this essentially a subscriber’s depart- 
ment—i. ¢., we shall depend, to a large extent, upon them 
to edit this column. Queries will be numbered consecu- 
tively during the year, and correspondents are requested 
te bear this in mind when sending answers. | 


QUERIES, 
38, Ir A, BEING IN Iowa, shoot across the state line 





and kill B, who is in the state of Missouri, where is the 
crime triable. 

Bloomfield, Ia. 

[In Missouri. 

In Coombe’s case, 1 Leach, 432, the prisoner, a smug- 
gler, was indicted for the murder of the master of one 
of the King’s sloops. He had fired at him from behind 
a house on the shore,some 200 yards from the sea, 
and the deceased was on board his ship, about 100 
yards from the shore. The prisoner was convicted in 
the court of admiralty, but the question was reserved 
for the consideration of the Court of Exchequer Cham- 
ber, whether the prisoner had been properly tried by 
the admiralty jurisdiction, or whether he ought not to 
have been tried in the common law courts. The con- 
viction was unanimously affirmed, the court holding 
that the offense is complete where the death happens 
and not at the place from whence the cause of the 
death proceeds.—ED. CENT. L. J. ] 


D. H. P. 


39. WILL—EVIDENCE—DECLARATIONS OF DECEAS- 
ED THAT HE HAD MADE WILL.—A man dies: no will 
is found. Can a will be established alone upon the ev- 
idence of witnesses detailing conversations of the dead 
man, that he had a will making a given disposition of 
his estate? No witness proves the existence of the 
will; no one ever saw the will. The question in- 
volved considerable interest at our bar, and we desire 
to see the various opinions of your patrons. 

Lebanon, Ky. M. & P. 


[We should answer this question most unhesitatingly 
in the negative. How dangerous the establishment of 
such arule would be, and what a wide door it would 
open to successful perjury our inquirer must readily 
see. We know of no American case in point; at 
least none are cited by Judge Redfield in the last ed- 
tion of his work on Wills. In the goods of Ripley, 1 
Sw. & Tr. 68, a resident of India had sent to his solicitor 
in Englané copies of a will and codicil, which he stated 
he had executed there. After his death, shortly after, 
in India, neither of the originals could be found, and 
application was made for the probate of the will and 
codicil, as contained in the copies sent to England. 
CRESSWELL, J., during the argument, said: ‘“ There is 
abundant proof of the contents of the will and codicil, 
but I have great difficulty as regards the proof of execu- 
tion of these papers. The only proof before me is the 
statement and assertion of the deceased himself. Is 
there any precedent for granting probate of papers 
where there was no other proof of the execution of 
them?” Dr. Deane (petitioner’s counsel): “I have not 
been able to find any exact precedent,” Afterwards, 
in delivering judgment on the application, the learned 
judge said; ** No instance could be found; but in the 
case of Doe v. Palmer, 16 Q. B. 747,a common law 
court refused to receive in evidence the declaration of 
a testator made after the execution of his will, that 
an interlineation in it was made before execu- 
tion. Ifa declaration made after execution as to an 
interlineation could not be received, @ fortiori, a 
declaration as to the actual making of a will could not 
be received. There being no other evidence as to the 
Sactum of the will, I am bound to refuse probate of the 
copy.” Ina case of great celebrity, decided in Eng- 
land about two years ago, the question as to secondary 
evidence of the contents of a lost will was discussed 
at great length by the Lord Chief Justice of England. 
See Sugden v. Lord St. Leonards, 24 W. R. 860. 
But in this case there was proof of the fact of 
this execution of a will, though the will itself could 
not be found. The court admitted the evidence 
of the daughter of the deceased of his declarations of 
its contents. ‘ The question before us,” said Cock- 
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BURN, ©. J., “is whether the statements made by a 
testator as to the provisions of his will can be received 
as evidence of the contents of a will known to have 
existed, but which, at his death, is no longer forth- 
coming. That, morally, such statements and decla- 
rations are entitled, where no doubt exists of their 
sincerity, to the greatest weight, can not be denied; and 
Iam at a loss to see why, when such evidence is held 
to be admissible for the two purposes just referred to, 
it should not be equally receivable as proving the con- 
tents of the will. If the exception to the general rule 
of law which excludes hearsay evidence is admit- 
ted, on account of the exceptional position of a testa- 
tor, for one purpose, why should it not be for another 
where there is an equal degree of knowledge, and an 
equal absence of motive te speak untruly? Could it 
be contended that, if the testator had given written in- 
structions for his will, or had first made a draft 
of the will, and had endorsed on the back of it, 
‘This is the draft from which I copied my will,’ 
the draft would not have been admissible to prove the 
contents of the will? Or suppose he had made a copy 
of the will endorsing it as such, is our law in sucha 
state that such a copy would be inadmissible to show 
the contents of the lost will?’ But the learned judge 
adds that there are cases in which the declarations of a 
testator would be inadmissible, and refers in this con- 
nection to the decision in re Ripley, supra, which he 
approves for the reason—which, it must be admitted, is 
a complete answer to our enquirer’s question—that the 
exercise of the testamentary power, being conditional 
on the observance of the formalities prescribed by 
Statute, aman can not, by his own mere assertion, es- 
tablish that he has fulfilled the conditions necessary to 
the exercise of the right.—Ep. CENT. L. J.] 





ANSWER. 
No. 35. 
(6 Cent. L. J. 479.) 

Ist. Sec. 2307 Revised Statutes U. S. being part of the 
chapter on ‘* Homesteads,” provides for entry by minor 
orphan children of deceased soldier, and is subject to 
sec. 2291 in regard to proof and patent, which requires 
in the case stated that “ the heirs ” should make proof, 
and provides that they would then be entitled to pat- 
ent. Jn re Jobn Dillon, Copp’s Land Laws, 245; Let- 
ter to A. F. Hubbell, Copp’s Land Laws, 246; 
Inre Andrew Johannessen, 4 Copp’s Land Owner, 108. 
2d. A patent in the name of a deceased person con- 
veys no title; but by the act of May 20, 1836 (5 Stats. 
at Large, 31) this defect was cured and the title 
vested in the heirs of deceased patentee. Gullaway, 
Jr.,v. Finley et al., 12 Peters, 264; 12 Condensed R. 
724. The act of May 20, 1836, applies to patents that 
“*May be hereafter issued,” Sec. act in 1st Lester’s 
Land Laws, 45. 








NOTES. 





THE life of the Hon. Sidney Breese, who died on Thurs- - 


day last, at Pickneyville, Ill., may be said to have em- 
braced the whole judicial history of his adopted state. 
Graduating from Union College, New York, in 1818, 
he went to Illinois in that year, and was admitted to 
the bar in 1821. ‘The first of the long series of Illinois 
reports, which has now reached its eighty-second vol- 
ume, is known as Breese’s reports. He served asa major 
in the Black Hawk War of 1822. Three years later, or 
forty-three years ago, he was elected to the circuit 
bench, and six years after to the Supreme bench, which 
he only left to enter the United States Senate. In 
1857 he was again elected to the Supreme Court, 
and he remained a judge of that court till the day of 
his death. He was an able jurist; in character inde- 
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pendent, in mind active, in thought vigorous. He was 
indeed the Nestor of the bench, both in age and 
learning, and neither the profession of his state nor 
the people of his country will soon forget his name and 
his works. At the meetings of the bar throughout his 
state, resolutions of eulogy to the deceased jurist and 
of condolence to his family, have been adopted; that 
his judicial fame is not confined within the limits of 
his own state may be recognized in the meeting of the 
bar of this city on Wednesday last, when resolutions 
of like tenor were drafted and adopted. 


ENGLISH judges, says the Solicitors’ Journal have 
in the more recent cases, tooked with some jealously 
upon the evidence of experts upon questions of for- 
eign law. One of the leading authorities upon the 
subject is The Sussex Peerage case, 11 C. & F. 85, 
where the House of Lords permitted the late Cardinal 
Wiseman, as a Roman Catholic bishop and coadjutor 
to a vicar apostolic in this country, to give evidence as 
tothe matrimonal law of Rome. Lord Langdale based his 
decision on this ground: ‘* He is engaged in the per- 
formance of responsible public duties, and connected 
with them; and, in order to discharge them properly, 
he is bound to make himself acquainted with this sub- 
ject of the law of marriage. That being so, his evi- 
dence is of the nature of that of a judge.” In Van 
Donckt v. Thelluson, 8 C. B. 812, the Court of Common 
Pleas allowed the law of Belgium, as to a promissory 
note payable in that country, to be proved by a Lon- 
don hotel keeper, who was a native of Belgium, and 
had formerly carried on business at Brussels as a mer- 
chant and stock-broker. Mr. Justice Maule observed: 
** Applying one’s common sense to the matter, why 
should not persons who may reasonably be supposed 
to be acquainted with the subject (though they have 
not filled any official appointment, such as judge, or 
advocate, or solicitor) be deemed competent to speak 
upon it? All persons, I think, who practice a busi- 
ness or profession which requires them to possess a 
certain knowledge of the matter in hand, are experts, 
so far us expertness is required.” On the other hand, 
in Bristow v. Sequeville, 5 Ex. 275, the Court of Ex- 
chequer refused to allow the law of Prussia as toa 
question of stamp duty to be proved by a witness who 
had merely studied that law at the University at Leip- 
sic. Mr. Baron Alderson inquired why, if the evi- 
dence were admissible, ** may not a Frenchman, who 
has read books relating to Chinese law, prove what the 
law of China is.”” This decision was followed not long 
ago by Sir James Hannen, in the Goods of Bonelli, 24 
W. R. 255; L. R. 1 P. D. 69, who refused to decide a 
question of the testamentary law of Italy upon the af- 
fidavit of a gentleman who described himself as a 
* certified special pleader,” and “ familiar with Italian 
law,” there being nothing to show that his familiarity 
with the Italian law was obtained otherwise than by 
studying it in this country. And the same judge gave 
a similar decision last week in Cartwright v, Cart- 
wright and Anderson, an undefended divorce suit, 
the marriage between the parties having been cele- 
brated at Montreal. In order to prove the validity 
of the marriage according to the law of, Canada, 
the counsel for the petitioner called Bompas, Q. 
C., who deposed that he was familiar with Canad- 
ian law, having practiced for many years in Canadian 
appeals before the Judicial Committee of the Privy 
Council, which is the final Court of Appeal for the 
Dominion of Canada. Sir J. Hannan declined to ad- 
mit Mr. Bompas’ evidence or to hold that an English 
barrister, by practicing before the Privy Council, be- 
comes an expert as to any system of law in respect of 
which the Privy Council may be the final court of ap- 
peal, 
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